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THE QUESTION PRESENTED 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,863 


Marguerite Maben, Administratrix of the Estate and Sole 
Heir of William N. Maben, deceased, Appellant, 


v. 

George E. Norvell, Administrator and Sole Heir of Wood- 
son E. Norvell, deceased; John Wesley Snyder, as 
Secretary of the Treasury; and Georgia Neese Clark, 
as Treasurer of the United Stages, Appellees. 


BRIEF AND ARGUMENT OF APPELLANT 


JURISDICTIONAL STATEMENT AND 
FEDERAL RULES OF CIVIL PROCEDURE 

Reliance is placed on 28 U.S.C.A., paragraph 1291 (Act 
of June 25, 1948, c. 646, 62 Stat. 929), and Rules 6 (c), 
41 (a)(1) and (2), 41 (b), 55 (c) and 60 (b) of the Federal 
Rules of Practice and Procedure. (Appendix, pp. 31, 32, 
and 33.) 
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STATEMENT OF THE CASE 

The appellant has a stake in this case of $45,164.13 and 
interest thereon against George E. Norvell. 

We are not pressing this appeal against defendants 
Snyder and Clark nor against their successors in office. 

This case was originally filed in the District Court for 
the District of Columbia against George E. Norvell, John 
Wesley Snyder, as Secretary of the Treasury, and Georgia 
Neese Clark, as Treasurer of the United States, seeking 
personal judgment against George E. Norvell, and to im¬ 
press a lien on funds in possession, or to come into posses¬ 
sion, of the latter two officials. 

W. N. Maben is now deceased. He died on January 18, 
1950. Appellant is his widow and administratrix. 

Woodson E. Norvell died on January 1, 1950. Appellee 
George E. Norvell is his administrator. These administra¬ 
tions are pending in the County Court of Tulsa County, 
Oklahoma. 

The claim of appellant against George E. Norvell is on 
account of an assignment made by Woodson E. Norvell 
(father of George E. Norvell, and now deceased) to W. N. 
Maben. 

During his lifetime, and on the 7th day of June, 1944, 
Woodson E. Norvell, being then attorney for the appellant 
in what is known as the Mexicali case in the Mexican Claims 
Commission, for a consideration of $1,500.00 made, exe¬ 
cuted and delivered to W. N. Maben, a 15% interest in his 
share of the potential judgment in said case. His share 
proved to be $301,094.17, so that the assignment was for 
$45,164.13 in money, although unascertained at the time of 
the making of the assignment (J. App., p. 6). 

Woodson E. Norvell during his lifetime did not liquidate 
the said assignment, nor has George E. Norvell paid or 
acknowledged the same, either personally or as the per¬ 
sonal representative of Woodson E. Norvell. 

In the District Court the defendants Snyder, as Secre¬ 
tary of the Treasury, and Clark, as Treasurer of the United 
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States, acknowledged jurisdiction and moved to dismiss 
(J. App., p. 8). The appellee Norvell filed a motion chal¬ 
lenging the jurisdiction of the Court, he being a resident 
of Oklahoma and not served with process in the District of 
Columbia (J. App., p. 7), and later a motion to quash serv¬ 
ice upon the Register of Wills of the District of Columbia 
in an ancillary probate proceeding (J. App., p. 13). 

Appellant later, in February, 1953, filed an action against 
Norvell individually in the District Court of Tulsa County, 
Oklahoma. Appellee has pleaded res judicata, claiming 
that the dismissal in the District Court of the District of 
Columbia was an adjudication on the merits (J. App., 
p. 25). 

In the Court below we raised the question by motion for 
an order nunc pro tunc which would omit George E. Norvell 
from the effect of the order dismissing the cause in the 
District Court. 


SUMMARY OF ARGUMENT 

On October 8, 1952, District Judge Kirkland made an 
order sustaining the motion of defendants Snyder and 
Clark on the ground that the complaint did not state a cause 
of action, giving leave to file an amended complaint in ten 
days. He did not pass on appellee’s motions to quash for 
lack of jurisdiction. As time passed (with other counsel 
appearing for appellant), no amended complaint was filed, 
and on December 23, 1952 Judge Youngdahl entered an 
order dismissing the cause with prejudice, but without 
passing on the motion of appellee to quash the service on 
jurisdictional grounds. However, in his memorandum opin¬ 
ion, he states that the cause was dismissed for want of 
prosecution. 

We take the position that neither of the Judges could 
assume jurisdiction and dismiss for want of prosecution, 
when the question of jurisdiction was specifically raised by 
appellee, because dismissal for want of prosecution implies 
jurisdiction of the case. In this they were in error. 
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The point we raise here is that the lower Court, in deny¬ 
ing our motion for an order that would leave the case dis¬ 
missed as to the two official defendants, but keep it alive 
as to appellee, fell into error that deprives us of the right 
to a trial on the merits in the State court, in which appel¬ 
lant has since filed an action, and appellee has pleaded res 
judicata, based on the claim that the dismissal in the Dis¬ 
trict Court here was an adjudication on the merits. 

That a liberal construction of the Federal Rules of Prac¬ 
tice and Procedure would allow appellant to have her day in 
Court, and would not, by a strict construction thereof, de¬ 
prive her of her day in Court on a matter of importance 
to her. 


ARGUMENT 

Whether the District Court Had Power or Jurisdiction to Dis¬ 
miss the Appellant's Action Below with Prejudice, Where 
the Defendant Norvell Was Challenging the Jurisdiction 
of the Court, that Challenge Not Having Been Determined; 
and Whether the Lower Court Erred in Denying Appel- 
ant's Motion to Correct the Order Dismissing the Case 
With Prejudice As To Appellant. 

Our motion for a correction of the order of dismissal, by 
motion for an order nunc pro tunc (omitting George Nor¬ 
vell from the order of dismissal) was timely made (Rule 
6 (c), J. App., p. 31). 

We take the position that if the Court had no jurisdiction 
of Norvell (his motion to dismiss for lack of jurisdiction 
not having been passed on), that he cannot take advantage 
of his co-defendants’ motions to dismiss for failure to state 
a cause of action, and claim that the dismissal operates as 
an adjudication on the merits of the case, which was not 
tried. 

Norvell was served with process in the Court below by 
personal sendee in Tulsa, Oklahoma, and later by service 
on the Register of Wills of the District of Columbia, in an 
ancillary probate proceeding. He filed his motions raising 
the question of the validity and jurisdiction-conferring 
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effect of both services upon him (J. App., pp. 7 and 13). 
His co-defendants filed a motion to dismiss based on the 
merits of the controversy. The District Court has never 
passed on Norvell’s motion to dismiss. This he admits 
(J. App., p. 25). We believe that the most the District 
Court could have done under the circumstances would have 
been to sustain Norvell’s motion to dismiss because of im¬ 
proper service upon him. With this motion sustained any 
further order such as a dismissal with prejudice would 
have been a nullity because Norvell would by then have 
been out of Court by his own motion. 

Rule 41 of the Federal Rules of Practice and Procedure 
seems to control the matter at issue. To quote Rule 41 (b), 
“Involuntarv Dismissal: Effect Thereof”: 

w 

“For failure of the plaintiff to prosecute or to 
comply with these rules or any order of court, a de¬ 
fendant may move for dismissal of an action or of any 
claim against him. After the plaintiff has completed 
the presentation of his evidence, the defendant, without 
waiving his right to offer evidence in the event the 
motion is not granted, may move for a dismissal on 
the ground that upon the facts and the law the plain¬ 
tiff has shown no right to relief. Unless the court in 
its order for dismissal otherwise specifies, a dismissal 
under this subdivision and any dismissal not provided 
for in this rule, other than a dismissal for lack of juris¬ 
diction or for improper venue , operates as an adjudi¬ 
cation upon the merits.” (Italics ours) 

The last sentence of the Rule appears to exclude dismis¬ 
sals for jurisdictional pleas from the portion of the Rule 
providing that dismissal operates as an adjudication on the 
merits. 

With Norvell’s motion pending, pleading to the jurisdic¬ 
tion of the District Court over him, how could the District 
Court dismiss with prejudice the whole action on the mo¬ 
tions of defendants Snyder and Clark for failure to state 
a cause of action, when the Rule 41(b)) provides that any 
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dismissal operates as an adjudication on the merits, but it 
specifically excludes dismissals for lack of jurisdiction or 
venue from the portion providing for an adjudication on 
the merits. 

The defendants Snyder and Clark went to the issue in¬ 
volved here when they said, in their points in support of 
their motion to dismiss: 

“Furthermore, the Court lacks jurisdiction in 'per¬ 
sonam and jurisdiction in rem against an indispensable 
party, unless the non-resident defendant appears and 
pleads to the merits. The nonresident defendant is an 
indispensable party. See Doers chuck, et al. v. Mellon, 
et al., (D. C. App. 1931) 55 F. 2d 741, and Ducker, et al. 
v. Butler, et al., (D. C. App. 1939) 104 F. 2d 236. A 
party not within the District of Columbia is not subject 
to service of process.” (J. App., p. 12) 

The original order dismissing the action with leave to 
amend was made by the Hon. James Kirkland, District 
Judge, who recited that: 

“This cause having come on to be heard on Defend¬ 
ant’s motion to dismiss and it appearing to the Court 
that the complaint fails to state a claim upon which 
relief can he granted, it is * * * 

‘ ‘ Adjudged, Ordered and Decreed that the * * * com¬ 
plaint be dismissed with leave to the plaintiff to file an 
amended complaint within ten days, and if an amended 
complaint be not filed within this time this action shall 
stand dismissed with prejudice.” (J. App., p. 18) 
(Italics ours) 

It will be observed that the motion to dismiss the action 
because the complaint failed to state a claim upon which 
relief should be granted was filed by the defendants Snyder 
and Clark and by them only, the appellee Norvell having 
filed motion to quash both services upon him, amd no motion 
was made by any party to dismiss for failure to prosecute. 

The appellee Norvell filed on November 18,1952 (J. App., 
p. 19) his opposition to the extension of time to file an 
amended complaint. There he makes the statement: 
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“* * * the motion to amend the complaint should not 
be granted for the reason that valid service has not 
been obtained on defendant George E. Norvell as ad¬ 
ministrator of the estate of Woodson E. Norvell, de¬ 
ceased, or as sole heir at law of Woodson E. Norvell, 
deceased.’ ’ 

In his opposition to the motion for order nunc pro tunc 
he states: 

“1. The order of the Court of October 8, 1952 sus¬ 
tained the motion of the defendants Snyder and Clark 
upon the ground ‘that the complaint fails to state a 
claim upon which relief can he granted,’ and he makes 
the further statement that ‘under the foregoing cir¬ 
cumstances no rule of the Rules of Civil Procedure 
authorized an order which w’ould deprive any one of 
the defendants of the benefit of the dismissal of the 
complaint with prejudice.’ ” 

The appellee Norvell, in paragraph 1 of his motion of 
June 23,1952 (J. App., p. 7) moves to vacate the summons 
and quash the subpoena served upon him, on the ground 
that he is a resident of the State of Oklahoma, not within 
the District of Columbia, and not served within the District 
of Columbia, and cites reasons that service may not be 
made pursuant to Title 13, Section 108 of the Code of the 
District of Columbia. Paragraph 2 moves to dismiss on the 
ground that the Court lacks jurisdiction of the subject 
matter—clearly not an adjudication on the merits. 

In his motion of September 25,1952 the appellee Norvell 
moves, in paragraph 1 thereof, to vacate the summons and 
quash the service upon the Register of Wills of the District 
of Columbia, and by paragraph 1(c) avers that the so- 
called service on Norvell was not “authorized by law and 
therefore was ineffective .” (J. App., p. 13). 

In his points in support of the motion to quash (J. App. 
p. 15) he again makes the statement that the service on Nor¬ 
vell was ineffective and that service on the Register of 
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Wills of the District of Columbia was likewise ineffective, 
and in the same paragraph he makes the statement: 

“Thus plaintiff, a non-resident, is definitely pre¬ 
vented by these statutes [above cited] from bringing 
the defendant Norvell, also a non-resident, before this 
Court through service on the Register of Wills. 

“No reason appears for a resident of Tulsa, Okla., 
to come to the District of Columbia to sue another 
resident of Tulsa, Okla., when the main estate is in 
Tulsa, Okla.” 

He then prays that “both services be quashed” and the 
complaint dismissed. 

In paragraph 2 of his opposition to motion for order nunc 
pro tunc (J. App., p. 21), appellee George Norvell makes 
the statement that his motion to quash the summons on 
him . . . 


“ * # * was p en (ji n g when the complaint was dismissed 
on the motion of the defendants Snyder and Clark. 
[Italics ours] However, there was on file the opposi¬ 
tion by plaintiff to Norvell’s motion based upon the 
proposition that Norvell had been lawfully served and 
was within the jurisdiction of the Court. Moreover the 
presumption is that Norvell was within the jurisdiction 
of the Court. That presumption remained until the 
Court determined otherwise. Applegate v. Lexington & 
Carter Co. Mining Co., 117 TJ.S. 255, 271.” 

Applegate v. Lexington & Carter Co. Mining Co. is a de¬ 
cision involving a question on “ancient documents.” The 
suit, filed in 1886, sought to quiet title to real estate under 
a mortgage or deed of trust foreclosure. It was pleaded 
that the record did not show any proof of publication of 
notice, although the decree recited that proof of publica¬ 
tion was had. No documents supported that statement in 
the decree. The foreclosure was had in 1798, so the Court 
held that after so long a lapse of time the presumption was 
that jurisdiction attached when the original foreclosure was 
tried and decided. That case is not decisive of anything in 
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the instant case except that it shows that appellee main¬ 
tained the Court below had no jurisdiction, and here he 
maintains that the “presumption” is that Norvell was 
within the jurisdiction of the lower Court. 

In the memorandum opinion of Judge Youngdahl of May 
12,1953 (J. App., p. 29) it is stated that defendants Snyder 
and Clark (the Government) filed a motion to dismiss on 
August 4, 1952 and that on October 8, 1952 the motion to 
dismiss was granted with ten days to plaintiff in which to 
file an amended complaint. Time was extended to plaintiff 
until November 7, 1952. On November 7, 1952 motion was 
filed for an extension of time within which to file the 
amended complaint. On December 11,1952 the Court signed 
an order granting the extension to December 11, 1952. On 
December 23, 1952 the Court dismissed the action with 
prejudice for failure to file an amended complaint. 

"VVe emphasize that the motion sustained was that of 
defendants Snyder and Clark, even according to Judge 
Youngdahl’s memorandum. He recites no action on the 
part of the Court as to the motion of appellee Norvell to 
quash. Nor did Judge Kirkland. 

At this stage it must be specifically pointed out that 
Judge Kirkland’s order dismissed the complaint because 
the facts stated did not constitute a cause of action, with 
leave to file an amended complaint within ten days. His 
order was not a dismissal for want of prosecution. Judge 
Youngdahl’s memorandum indicated that he dismissed the 
action for want of prosecution, but in fact he was simply 
carrying out the original order of Judge Kirkland which 
dismissed because the complaint did not state a cause of 
action. 

Rule 41 (a)(2) is to the effect that a dismissal shall be on 
such terms as the Court may provide. Of course this pre¬ 
sumes the Court has acquired jurisdiction. We think if the 
defendant is outside the jurisdiction of the Court, and ques¬ 
tioning it, the Court may not make an order on the merits, 
such as a dismissal with prejudice. 
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A very thorough discussion of Rule 41 is found in 13 
F.R.D. 490 (local page 494), U.S. v. DuPont. 

Rule 55 (c) provides for the setting aside of defaults, 
and Rules 60 (a) and (b) for clerical mistakes, inadvert¬ 
ence and excusable neglect. The whole tenor of the Rules is 
that substantive justice may be done, as is sought here. 

Such a matter was before Judge Ryan in Campania Co. 
v. Stevenson, 11 F.R.D. 210, in the U.S. District Court of 
New York, Southern Division, where the Court said: 

“Where complaint pleaded claims identical to those 
alleged in prior suit which was dismissed, claims could 
be asserted in subsequent suit notwithstanding dis¬ 
missal of former action as such dismissal did not oper¬ 
ate as an adjudication on merits under federal rules. 
Fed. Rules Civ. Proc. rule 41(d), 28 U.S.C.A.” 

Rule 41 (a) is discussed, and in the opinion the Court 
went on: 

“The claims now pleaded may be asserted in this 
action notwithstanding the dismissal of the former ac¬ 
tion. Such dismissal does not operate as an adjudica¬ 
tion on the merits under Rule 41(b). Russo v. Sofia 
Bros., Inc., D.C., 2 F.R.D. 80.” 

Directly in point is Sanderson v. Postal, 2 F.R.D. 203 
(Mo., U.S.D.C.), where the Court says (Judge Otis): 

(Syllabus #1): 

“Dismissal for lack of jurisdiction cannot be with 
prejudice, since dismissal with prejudice involves exer¬ 
cise of ‘jurisdiction’ and judgment against plaintiff. 
Federal Rules of Civil Procedure, rule 41, 28 U.S.C.A. 
following section 723c.” 

In the opinion the Court says: 

“It would seem to me obvious that if the case is 
dismissed because the court has no jurisdiction, cer¬ 
tainly it cannot be dismissed with prejudice, since that 
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involves the eooercise of jurisdiction. It involves a judg¬ 
ment against plaintiff (Italics ours) 

And in Burns v. Stoudt, 2 F.R.D. 219, the Court used this 
language in Syllabus #3: 

“The mere fact that clerk in proceeding under local 
court rule for the entry of a non pros, without preju¬ 
dice used the word ‘dismissed’ instead of the words 
‘non pros.’ could not convert a non pros, without preju¬ 
dice into a dismissal with prejudice. Rules of the Dis¬ 
trict for the Eastern District of Pennsylvania, rule 18, 
Sec. 2.” 

And at local page 220 the Court construes Rule 41 (b) in 
the following language: 

“Rule 41(b) permits a defendant to move for dis¬ 
missal of an action for failure of a plaintiff to prose¬ 
cute. Of course under Rule 41(b) the court itself would 
have to act on defendant’s motion to dismiss. In the 
case under consideration the defendant never moved to 
dismiss and therefore there was no proceeding under. 
Rule 41(b). 

“Neither Rule 41(b) nor any of the other rules of the 
New Rules of Civil Procedure specifically provide for 
dismissal by the Court of its own motion for failure to 
prosecute.” 

The record in this case does not show any motion by any 
of the defendants to dismiss for failure to prosecute. 

In the light of these decisions, if the Court had sustained 
the motion to quash, could defendant Norvell, then out of 
Court on his own motion, have the right to a dismissal with 
prejudice? What would it avail him? He would be al¬ 
ready out of Court. Coming in to claim an adjudication 
for a dismissal with prejudice would have put him back into 
Court by his own action. 

The Federal Rules of Practice and Procedure should be 
liberally construed. That was the intent in their promul¬ 
gation. 
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In Rivers v. American Export Lines, 13 F.R.D. 27, it is 
said: 

“There are many decisions that the Federal Rules are 
to be liberally construed. Dworsky v. Alanjay Bias 
Binding Co., 2 Cir. 1950, 182 F. 2d 803; Phillips v. 
Baker, 9 Cir., 1941, 121 F. 2d 752, certiorari denied 
314 U.S. 688, 62 S. Ct. 301, 86 L. Ed. 551; Ray v. 
Morris, 7 Cir., 1948, 170 F. 2d 498; Fakouri v. Cadais, 
5 Cir., 1945, 147 F. 2d 667, certiorari denied 326 U.S. 
742, 66 S. Ct. 54, 90 L. Ed. 443.” 

Liberally construed means to us—that justice be done, 
by giving this appellant a right to a trial on the merits of 
this claim in the State court, a matter of great importance 
to her. 

In Maryland Casualty Co. v. Quality Foods, Inc., et al., 
in the United States District Court for the Eastern Dis¬ 
trict of Tennessee, 8 F.R.D. 359, the plaintiff instituted an 
action in the Federal court and after answer was filed an 
action in the State court was brought. Then the plaintiff 
moved to dismiss the action without prejudice, which was 
sustained. The court used this language: 

“My judgment is that in all fairness to the plaintiff 
it should be allowed to dismiss this case without prej¬ 
udice and not have the door prematurely closed to the 
rights it might have in the future. If the appellate 
court affirms the judgment the whole matter is closed. 
If the state appellate court h-olds the judgment to he 
error then the plaintiff should be entitled to a hear¬ 
ing somewhere. • • * My judgment is that a court 
should take a view of the whole picture of a situation 
and determine the terms of dismissal upon justice and 
equity.” (Italics ours) 

We believe that Norvell’s admission that the case was 
not tried on its merits and that a motion to quash was 
pending when the case was dismissed with prejudice justi¬ 
fies the action requested in our motion. We believe the 
Court should grant this appeal so that the plaintiff shall 
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be free, without hindrance, to pursue her right in the court 
of Tulsa County to this substantial sum of money, on a 
contract in writing created for a valuable consideration, 
by the ancestor of the defendant George Norvell, who seeks 
now to avoid the ancestor’s written contract. 

Respectfully submitted, 

Wesley E. Disney, 

Attorney for Appellant . 
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JOINT APPENDIX 

Filed June 3,1952 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2478-52 

Marguerite Maben, Administratrix of the Estate and Sole 
Heir of William N. Maben, Deceased, 21^ East Brady 
Street, Tulsa, Oklahoma, Plaintiff, 

v. 

John Wesley Snyder, Secretary of the Treasury of the 
United States, Department of the Treasury, Washing¬ 
ton 25, D. C. 

Georgia Neese Clark, Treasurer of the United States, 
Department of the Treasury, Washington 25, D. C. 

George Norvell, Administrator of the Estate and Sole Heir 
of Woodson Norvell, Deceased, 916 South Lawton 
Street, Tulsa, Oklahoma, Defendants. 

Complaint 

(For Injunction, Appointment of Receiver, and Enforce¬ 
ment of an assignment contract) 

Comes now the plaintiff and states: 

1. This Court has jurisdiction pursuant to 28 USC Sec¬ 
tion 1331. The matter in controversy exceeds the value of 
$3000 exclusive of interests and costs. 

2. Plaintiff, Marguerite Maben, is a citizen of the State 
of Oklahoma and the Administratrix of the Estate and Sole 
Heir of William N. Maben, Deceased, appointed by the 
County Court of Tulsa County, in the State of Oklahoma, 
by Letters of Administration. 



2 


34 3. The Defendant, John Wesley Snyder, is Secre¬ 

tary of the Treasury of the United States of America 
and is sued as such. Defendant Snyder maintains his office 
and official residence in the District of Columbia and is 
subject to suit by plaintiff in the District of Columbia. 

The Defendant, Georgia Neese Clark, is Treasurer of 
the United States of America, and is sued as such. Defend¬ 
ant Clark maintains her office and official residence in the 
District of Columbia and is subject to suit by plaintiff in the 
District of Columbia. 

The Defendant, George Norvell, is a citizen of the State 
of Oklahoma and Administrator of the Estate and Sole Heir 
of Woodson E. Norvell, Deceased, appointed by the County 
Court of Tulsa County in the State of Oklahoma, by 
Letters of Administration, and is sued as such. 

4. Plaintiff brings this suit to determine her rights and 
interests to certain funds paid to the United States Gov¬ 
ernment by Mexico under a Convention of November 19, 
1941 (56 Stat 1347). 

5. By the “Settlement of Mexican Claims Act of 1942” 
(Public Law 814, 77th Congress, 2nd Session, 56 Stat. 1058, 
approved December 18, 1942) enacted to carry out the pur¬ 
pose of a Convention concluded November 19,1941, between 
the United States of America and Mexico (56 Stat. 1347), 
there was established an American-Mexican Claims Com¬ 
mission, authorized and empowered to hear and determine 
certain claims and to make awards. Such awards were to 
be certified to the Secretary of State and Secretary of 
Treasury of the United States and there was created in 
the United States Treasury a special fund known as the 
“Mexican Claims Fund” from which disbursements were 
to be made to pay such awards. 

6. Among the awards so certified by the American- 
Mexican Claims Commission to the Secretary of State and 
in turn to the Secretary of Treasury of the United States 
for payment, was decision No. 94-E (A.M.C. Docket 63) 
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commonly known as the “Mexicali Claim’’ wherein and 
whereby Woodson E. Norvell was awarded the sum 
35 of $301,094.17. That by the terms of an assignment, 
hereinafter described, plaintiff is entitled to fifteen 
percent (15%) thereof, or $45,164.13, and is entitled to a 
lien for that amount against the award so made in favor of 
Woodson E. Norvell. 

7. Plaintiff is informed and believes that substantial 
payments have been made by the Secretary of the Treasury 
and the Treasurer of the United States under the award 
to Woodson E. Norvell in Decision No. 94-E, and that the 
1951 distribution of this award was made to defendant 
George Norvell, as Administrator of the Estate of Woodson 
E. Norvell, deceased, by check dated December 17, 1951, 
leaving an unpaid balance under said award of approxi¬ 
mately $68,649.47. 

8. On June 7, 1944, Woodson E. Norvell, deceased, did 
execute and deliver to William N. Maben, deceased, an 
assignment (copy attached as Exhibit A) in favor of him, 
his heirs, successors or personal representative, of fifteen 
percent (15%) of said Woodson E. Norvell’s interest in 
any award made under said “Mexicali” claim. This 
assignment was thereafter repeatedly recognized and ac¬ 
knowledged by said Woodson E. Norvell. 

9. By the terms of the above mentioned assignment con¬ 
tract, if the amounts due William N. Maben remained un¬ 
paid on April 7,1951, then the assignment became a lien or 
charge against all payments then or thereafter due said 
Woodson E. Norvell under the award by the American- 
Mexican Claims Commission until the entire amount due 
said William N. Maben had been fully paid. 

10. Woodson E. Norvell, deceased, failed and refused 
during his lifetime, to pay said amounts due William N. 
Maben, deceased, and defendant George Norvell, Adminis¬ 
trator of the Estate and sole heir of Woodson E. Norvell 
has refused and failed to recognize said assignment. 
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11. Plaintiff is informed and believes that the 1952 dis¬ 
tribution of the award to Woodson E. Norvell above men¬ 
tioned, and subsequent distributions will be made by the 
Secretary of the Treasury and the Treasurer of the United 
States directly to defendant George Norvell, Ad- 
36 ministrator of the Estate and sole heir of Woodson 
E. Norvell, without recognition of the assignment 
contract in favor of William N. Maben, his heirs and per¬ 
sonal representative, notice of which has been heretofore 
given to said Secretary of the Treasury. If such payment 
or payments are made directly to defendant, George Nor¬ 
vell, plaintiff will be unable to protect her interests in such 
award as the funds will then be beyond the jurisdiction 
of this Court. 

Wherefore, the premises considered, plaintiff respect¬ 
fully prays: 

1. That subpoenas be issued to defendants to appear and 
answer the exigencies of this case. 

2. That the defendants, John Wesley Snyder, Secretary 
of the Treasury of the United States, and Georgia Neese 
Clark, Treasurer of the United States, be enjoined, pre¬ 
liminarily during the pendency of this action, and perma¬ 
nently upon final hearing, from issuing to defendant George 
Norvell, any warrant, draft, check, order or money or any 
further distribution payments pursuant to American- 
Mexican Claims Commission award in Decision 94-E. 

3. The defendant, George Norvell, be enjoined, prelimi¬ 
narily during the pendency of this action, and permanently 
upon final hearing, from applying for, demanding and re¬ 
ceiving from the Secretary of the Treasury or Treasurer 
of the United States, any warrant, check, draft, order, or 
money in payment of any award or any part of such award 
made by the American-Mexican Claims Commission in favor 
of Woodson E. Norvell, deceased, under Decision No. 94-E. 
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4. That a receiver be appointed by this court with au¬ 
thority to demand and receive from the Secretary of the 
Treasury and the Treasurer of the United States the war¬ 
rant, check, or money in payment of the said award in 
favor of Woodson E. Norvell, deceased, and to receive and 
retain the same in his possession to await the further 
orders of this court in the premises. 

5. That plaintiff be adjudged to have an interest in said 
award in the sum of $45,164.13. 

37 6. That a rule be issued against the defendant, 

George Norvell, directing him to appear in this court 
on or before a day certain and show cause why he should 
not be enjoined from applying for, demanding or receiving 
from the Secretary of Treasury and Treasurer of the 
United States, any warrant, check, draft, order or money 
in payment of the award under Decision No. 94-E men¬ 
tioned herein. 

7. That a rule be issued against the defendants, Secre¬ 
tary of the Treasury and Treasurer of the United States 
directing them to appear in this court on a day certain and 
show cause why they should not be enjoined from issuing 
to the defendant George Norvell, any warrant, check, draft, 
order or money in payment of the award under Decision No. 
94-E herein. 

8. That the court grant to plaintiff such other and further 
relief as to the court may seem proper. 

Disney and Gall 

By Wesley E. Disney 

Wesley E. Disney 

Lawrence H. G alt. 

Lawrence H. Gall 
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33 Exhibit A 

ASSIGNMENT 

Know All Men By These Presents: That I, Woodson 
E. Norvell, of Tulsa, Oklahoma, assignor, for and in con¬ 
sideration of the sum of Fifteen Hundred Dollars, cash in 
hand paid, and other valuable considerations, receipt of 
which is hereby acknowledged, do assign, convey, transfer, 
set over and deliver to William N. Maben, of Tulsa, Okla¬ 
homa, a fifteen per cent interest in my fee in an award to 
be made in the following matter, to-wit: 

Inasmuch as I am attorney of record in a certain claim 
before the American-Mexican Claims Commission at 
Washington, D. C., in -which Mrs. Naomi Heffeman of San 
Diego, California, et al, are claimants, which is known as 
the Mexicali Claim; and it has become necessary for me 
to have more money than I am able to raise in order to 
complete said case, Judge Maben has advanced me the 
above sum of money for such purpose. It is understood, 
furthermore, that the said Judge William N. Maben shall 
render any assistance in the procuring of evidence, making 
trips, etc., as I shall require of him. 

Since it is unlikely Commission will make an award in 
this case before the spring of 1946, it is understood and 
agreed that this assignment shall not be placed of record 
at this time, for personal reasons of mine, and for the 
further reason that I expect to pay said fifteen per cent 
bonus and fee -within a few years after the award, if any, 
is made. However it is expressly understood that no statute 
of limitations shall run against his claim or act as a bar 
to his recovery of his full fee in this case. 

If for any reason whatsoever this bonus and fee of fifteen 
per cent of my fee is not paid by the 7th day of April, 1951, 
then and in that event this assignment may be spread of 
record; and it is further expressly agreed that the full 
sum due Judge Maben shall have accrued by that date, 
and I do hereby assign, convey, transfer and deliver to 
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him all the payments that shall then or thereafter be due 
to me under the award, until his entire fee of fifteen per 
cent of my entire fee under the award shall have been 
fully paid. 

To Have And To Hold the above described assignment 
and fee unto the said William N. Maben, his heirs, succes¬ 
sors, personal representatives, administrators, executors 
and assigns forever; and I do hereby warrant the title to 
same to said William N. Maben, his heirs, executors, ad¬ 
ministrators, personal representatives, successors and 
assigns forever, and do hereby agree to defend all and 
singular the property contained in this assignment his 
heirs, successors, executors, personal representatives and 
assigns against every person whomsoever claiming or to 
claim the same or any part thereof. 

Dated at Tulsa, Okla., this the 7th day of June, 1944. 

/s/ Woodson E. Norvell 

Witness: 

Jack Ross 

Lola Ross (wife) 


1 Filed June 23,1952 

Civil Action No. 2478-52 

Motion to Vacate and Quash Summons 
on Non-Resident Defendant. 

Comes the defendant George Norvell, a citizen and resi¬ 
dent of the City of Tulsa, State of Oklahoma, and the ad¬ 
ministrator of the estate of Woodson E. Norvell, deceased, 
by virtue of letters of administration granted by the County- 
Court of Tulsa County in said State, by Wilfred Hearn, his 
attorney, appearing especially for the purpose of this 
motion only, and moves this Honorable Court: 

1. To vacate the summons and quash the subpoena 
served upon a non-resident defendant at the City of Tulsa, 
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State of Oklahoma, on the 4th day of June, 1952, 
2 ordering him to cause his appearance to be entered 
herein, on the ground that said defendant is a resi¬ 
dent of the State of Oklahoma and is not within The District 
of Columbia, and has not been served with process within 
The District of Columbia, and that no lien exists against 
any real or personal property belonging to the estate of the 
said "Woodson E. Norvell, deceased, located within The 
District of Columbia, nor is the action one to establish any 
lawful right, claim or demand to or against any real or 
personal property within the jurisdiction of this Court, so 
that service of process may not be made pursuant to Title 
13, Section 108 of the Code of The District of Columbia. 

2. To dismiss the action on the ground that this Court 
lacks jurisdiction of the subject matter in that any alleged 
lien relied upon by the plaintiff cannot be enforced in this 
action because contrary to the express provisions of Sec¬ 
tion 9(b) of the settlement of Mexico Claims Act of Decem¬ 
ber 18, 1942, Public No. 814. 

3. To dismiss the action because no funds are now in the 
possession of the Secretary of the Treasury of the United 
States or the Treasurer of the United States applicable to 
the payment of the award or any part thereof. 

/s/ Wilfred Hearn 

7 Filed Aug. 4,1952 

Civil Action No. 2478-52 

Motion To Dismiss 

Comes now the defendants, John W. Snyder, Secretary 
of the Treasury, and Georgia Neese Clark, Treasurer of the 
United States, and by their attorney, the United States 
Attorney, move to dismiss the complaint herein for the rea¬ 
son that the Court is without jurisdiction of the subject 
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matter and for the further reason that the complaint fails 
to state a claim upon which relief may be granted. 

/s/ Charles M. Irelan 
Charles M. Irelan 
United States Attorney 

/s/ Ross O’Donoghue 
Ross O’Donoghue 
Assistant United States Attorney 

39 Filed Aug. 4,1952 

Civil Action No. 2478-52 

Memorandum of Points and Authorities 
In Support of Motion To Dismiss 

This suit seeks to assert a claim against funds that may 
come into the hands of the defendants for payment of a 
claim under the provisions of the Mexican Claims Act of 
1942. 22 U.S.C. 661 et seq. Plaintiff asserts that she has 
been assigned a lien for an attorney’s fee for the assignor 
which allegedly represented one of the complainants. The 
Court of Appeals in this jurisdiction has heretofore con¬ 
sidered almost precisely this question in the case of Barber 
v. Vinson, et al., 80 XJ.S. App. D. C. 325, 153 Fed. 2d 130. 
This Court, too, has considered the question in nearly iden¬ 
tical cases and in each case has denied the relief sought 
here. They are as follows: 

Thos. S. Plowman v. Ida May Dobie, et al., Civil No. 
32390. 

John W. Davis, et al. v. Dolores Esperanza Corpora¬ 
tion, et al., Civil No. 32012. 

Louis Titus v. A. J. Woolsey, et al., Civil No. 23233. 
Charles S. Dashiell v. Henry Morgenthau, Jr., Secre¬ 
tary of the Treasury, et al., Civil No. 21082. 
William H. Dunn v. William A. Parker and Henry 
Morgenthau, Jr., Secretary of the Treasury, (D.C. 
D.C. 1943) 8 F.R.D. 373. 
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Inez G. Henne v. Charles H. Skidmore, Henry Morgen- 
thau, Jr. and William A. Julian, Civil No. 22440. 

As pointed out in the Barber case, supra, section 9(b) of 
the Act prevents the payment of any portion of an award 
to the plaintiff. That section provides as follows: 

40 “Section 9(b). Such payments shall be made only 
to the person or persons on behalf of whom the award 
of appraisal is made, except that * * * 

“(6) In the case of an assignment of an award or 
an appraisal, or any part thereof, which is made in 
writing and duly acknowledged and filed, after such 
award or appraisal is certified to the Secretary of the 
Treasury, payment may, in the discretion of the Secre¬ 
tary of the Treasury, be made to the assignee, as his 
interest may appear.” 

The Court went on to say, concerning this section: 

“We conclude that the status empowering the Secre¬ 
tary of the Treasury to make these payments is con¬ 
trolling against the appellant. The language is a 
clear limitation, with specified exceptions, on the 
Secretary’s power to pay to other than the awardee. 
Appellant has not qualified to receive direct payment 
from the Treasury. It will be observed that even if we 
were to treat appellant’s power of attorney as an as¬ 
signment, and even if it had been made after the award, 
still the Secretary of the Treasury could, in his dis¬ 
cretion, refuse to honor it. There might then arise a 
question of the possible abuse of discretionary power, 
but that question is not posed in this case for the 
obvious reason that the appellant has not overcome the 
first obstacle, namely, securing an assignment after 
the award was made.” 
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Plaintiff seeks to assert an equitable lien but section 

41 9(b) of the Act precludes recognition of such a lien. 
As was stated in the Barber case, supra, 

“In these circumstances we find no occasion to decide 
the question of whether or not there was ‘property’ 
within the District of Columbia. For the statute nega¬ 
tives any ‘lien’.” 

Without regard to what was decided in the Barber case, 
the allegations made in the complaint negate the existence 
of an equitable lien. Under certain circumstances an equi¬ 
table lien may attach to an award in favor of the attorney 
who is employed to procure the award. See Lyman v. 
Campbell, et al., (D.C. App. 1950) 182 F. 2d 700. Here the 
employment was in the Hefferman claim, but what the com¬ 
plaint seeks to reach is the Norvell award. If the alleged 
assignment can be interpreted as undertaking to assign 
partially the Norvell award in satisfaction of a fee earned 
in the Heffernan claim, the assignment is rendered void 
by amended section 3477 of the Revised Statutes, 31 U.S.C. 
203. It is true that of Norvell, Heffernan, et al., each was 
a claimant with respect to a part of the same aggregate 
claim. However, their claims were severable and certainly 
Norvell did not earn or anticipate any fee (which he could 
split with his associate) for the prosecution of his own 
severable claim. Parenthetically, it may be stated that 
information of record in the files of the American-Mexican 
Claims Commission gives rise to an inference or specula¬ 
tion that Norvell’s ownership of the‘property interest upon 
which he based his claim was conveyed to him in considera¬ 
tion of his prosecuting as attorney the aggregate claim on 
behalf of himself and the other interested parties. 

42 If this was the fact of the matter, it may be that 
Norvell’s award was in effect the fee earned by his 

services to his co-claimants. However, allegations to this 
effect are not made in the complaint or in the alleged 
assignment. 
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Furthermore, the Court lacks jurisdiction in personam 
and jurisdiction in rem against an indispensable party, 
unless the nonresident defendant appears and pleads to 
the merits. The nonresident defendant is an indispensable 
party. See Doerschuck, et al. v. Mellon, et al., (D.C. App. 
1931) 55 F. 2d 741, and Ducker, et al. v. Butler, et al., (D.C. 
App. 1939) 104 F. 2d 236. A party not within the District of 
Columbia is not subject to service of process. The aver¬ 
ments of the complaint preclude resort to service by pub¬ 
lication pursuant to the District of Columbia Code, 1940 
Ed., title 13, sec. 108, for these reasons, videlicet: 

1. There is no check or draft within the jurisdiction of 
the court and the rule of Morgenthau, et al. v. Fidelity and 
Deposit Company of Maryland (D.C. App. 1937) 94 F. 2d 
632, is not applicable. 

2. There is no “personal property” within the meaning 
of the District of Columbia Code, 1940 Ed., title 13, sec. 
108, to which an equitable lien could attach, because there 
is no money in the Mexican Claims Fund with which pay¬ 
ment could be made on account of the award. It is a mere 
expectation or speculation that there will accrue to the fund 
in the future any money with which a payment can be made 
on account of the award. 

3. Service by publication is conditioned upon averments 
showing an equitable lien in the plaintiff: District of 

Columbia Code, 1940 Ed., title 13, sec. 108. Any 
43 assertion of an equitable lien must be rejected for 
the reason detailed in which it was shown that an 
equitable lien was indispensable to the cause of action. 

The complaint fails to show a contractual right of action 
between the parties to the alleged assignment. The alleged 
assignment is in essence an agreement between the two 
attorneys to split a legal fee. The complaint does not 
allege that the fee which was to be split was ever earned, 
or received, or even reduced to a sum certain. 
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This Court lacks jurisdiction to grant the prayer for 
relief because to grant the relief would be in derogation of 
the law governing decedents’ estates. Wyman v. Halstead 
(1883) 109 U.S. 654. An executor, appointed by another 
jurisdiction, is not liable to suit in the District of Columbia. 
Vaughn, et al. v. Northup, et at. (U.S. 1841) 15 Peters 1. 

This action is a suit against the United States to which 
it has not consented. Larson v. Domestic <& Foreign Corp., 
337 U.S. 682. The complaint does not seek to compel an 
officer to perform a mere ministerial duty. Bather, the 
complaint seeks to prevent the Government from making 
payment of a certified award in accordance with the pro¬ 
visions of the Settlement of Mexican Claims Act of 1942. 
Manifestly, a suit to suspend the operation of a constitu¬ 
tional act of Congress is a suit against the United States. 

Wherefore, defendant demands judgment, together with 
the costs of this suit. 

/s/ Charles M. Irelan 
Charles M. Irelan 
United States Attorney 

/$/ Ross O’Donoqhue 
Ross O’Donoghue 
Assistant United States Attorney 


11 Filed Sept. 25,1952 

Civil Action No. 2478-52 

Motion To Vacate and Quash Summons on 
the Register of Wills of the 
District of Columbia 

Comes the defendant George Norvell, a citizen and resi¬ 
dent of the County of Tulsa, State of Oklahoma, and the 
administrator of the estate of Woodson Norvell, deceased, 
by virtue of letters of administration granted by the County 
Court of Tulsa County, State of Oklahoma, by Wilfred 
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Ilearn, his attorney, appearing especially for the purpose 
of this motion only and moves this Honorable Court: 

(1) To vacate the summons and quash the service upon 
the Register of Wills of the District of Columbia issued and 
served under the authority of Title 20, Section 118, of the 
Code of the District of Columbia, on September 5, 1952, 
and as grounds therefor says: 

(a) This action is against George Norvell, the ad¬ 
ministrator of the estate of Woodson Norvell, deceased, 
under appointment by the County Court of Tulsa 
County, State of Oklahoma. At the time of the death 
of Woodson Norvell he was domiciled in said County 
and State. 

(b) The Plaintiff is the administrator of the estate 
of William N. Maben, deceased, under appointment by 
the County Court of Tulsa County, State of Oklahoma. 
At the time of the death of William N. Maben he was 
also domiciled in the County of Tulsa, State of 
Oklahoma. 

12 (c) Service on the Register of Wills of the Dis¬ 

trict of Columbia under power of attorney given by 
George Norvell the non-resident ancillary adminis¬ 
trator of the estate of Woodson Norvell, deceased, 
situated within the District of Columbia, is not author¬ 
ized by law and is therefore ineffective. (D.C. Code 
Title 18, Sec. 501). 

/s/ Wilfred Hearn 
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43 Filed Sept. 25,1952 

Civil Action No. 2478-52 

Points and Authorities In Support of Defendant 
Nor veil's Motion To Vacate and Quash 
Summons on Non-Resident Defendant 

As the record in the office of the Register of Wills for 
the District of Columbia in regard to the Estate of Woodson 
E. Norvell, Administration No. 74574, will show, Woodson 
E. Norvell, a citizen of Oklahoma, died January 1, 1950; 
administration on his estate was taken out by defendant 
George Norvell in Oklahoma promptly after his death, and 
ancillary administration on his estate was taken out by 
him in this District in the aforesaid administration case in 
January, 1950, he giving a power of attorney to the Register 
of Wills as required by Sec. 20-118, D. C. Code; after 
publication to creditors, the ancillary administrator filed 
his final account, and within eight months of his appoint¬ 
ment, his final account was approved by this Court, the 
estate in the District was paid over to the domiciliary 
administrator, and the receipt of the domiciliary adminis¬ 
trator was filed in this Court. 

The instant case was filed in June, 1952. Service was 
had on defendant Norvell in Oklahoma in June, and again 
in September by service on the Register of Wills under 
Norvell’s power of attorney in Administration No. 74574. 

The service on Norvell in Oklahoma is defective. The 
Estate of Woodson Norvell has no property in this District 
against which plaintiff could have or assert a lien or 
claim. 

44 The service on the Register of Wills is defective 
because the instant action is brought against defend¬ 
ant Norvell as domiciliary administrator, while the power 
of attorney under which service was made was given in 
Norvell’s capacity of ancillary administrator, and expired 
with the close of the ancillary administration. 

The United States Court of Appeals for the District of 
Columbia Circuit in the case of Barber v. Vinson, 80 U.S. 
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App. D. C. 325, 153 F. (2) 130, considered the rights of 
assignees of attorney fees in cases brought under the Mexi¬ 
can Claims Act of 1942 (22 U.S.C. 661 et seq), and quoted 
from Sec. 9 (b) of that act as follows: 

“Section 9 (b). Such payments shall be made only to 
the person or persons on behalf of whom the award 
or appraisal is made, except that * # • 

“ (6) In the case of an assignment of an award or an 
appraisal, or any part thereof, which is made in writing 
and duly acknowledged and filed, after such award or 
appraisal is certified to the Secretary of the Treasury, 
payment may, in the discretion of the Secretary of the 
Treasury, be made to the assignee, as his interest may 
appear / 9 

The alleged assignment sued on in this cause, Exhibit A 
to the complaint, obviously does not qualify. Applying the 
language of the Court in Barber v. Vinson, supra, Maben 
“has not overcome the first obstacle, namely, securing an 
assignment after the award is made.’ , Also the alleged 
assignment shows on its face that it was not acknowledged. 

Furthermore, any claim of a lien or charge against the 
award is completely nullified by the Court in Barber v. 
Vinson when it says, “the statute negatives any ‘lien’.” 

The Secretary of the Treasury could not pay under the 
alleged assignment even if he wished to exercise his dis¬ 
cretion to do so, which he does not wish to do. 

The service made on the Register of Wills is likewise 
bad. 

Defendant Norvell took out ancillary administra- 
45 tion in the District to gather in some assets of the 
decedent here. He gave his power of attorney to 
the Register of Wills in that case only. The instant action 
is brought against Norvell as domiciliary administrator, 
but the plaintiff has attempted service on the Register of 
Wills under the power given by Norvell as ancillary 
administrator. 
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Plaintiff as a non-resident claimant has no standing in 
the Probate Court here. The power of attorney given to 
the Register of Wills under Sec. 20-118 of the Code desig¬ 
nates him “as the person upon whom all notices and proc¬ 
ess issued by any competent court in the District of Colum¬ 
bia may be served, with like effect as personal service, in 
relation to any suit, matter, cause, or thing affecting or 
pertaining to the estate in which the letters are issued.” 
In this case the power was given in relation to an ancillary 
estate. 

Sec. 18-501 of the D. C. Code reads: 

“On the death of any person not domiciled in the 
District of Columbia at the time of his death so much 
of his real and personal estate in the District of 
Columbia as may be necessary for the payment and 
discharge of just claims against him of creditors and 
persons domiciled in the District of Columbia shall 
also be the subject of administration under authority 
and direction of the probate court, irrespective of the 
personal estate of such decedent at his place of domi¬ 
cile or elsewhere: Provided, The prosecution of such 
claims is begun in said court within six months after 
the death of said decedent.” 

It will be noted that in order to qualify for the benefits 
of Sec. 18-501, and to have the right to serve the Register 
of Wills under defendant Norvell’s power of attorney, 
plaintiff would have to be domiciled in the District, and 
would have to begin prosecution of her claim here within 
six months after Woodson Norvell’s death. The language 
in Sec. 18-501, “creditors and persons domiciled in the 
District of Columbia,” was interpreted in the case of 
Duehay v. Acacia Mutual Life Ins. Co., 70 U. S. App. D.C. 

245,105 F. (2) 768, to mean “all creditors, wherever 
46 domiciled, and other persons domiciled in the Dis¬ 
trict,” but subsequently, in the case of Sackett v. 
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Osgood , 80 U.S. App. D.C. 99, 149 F. (2) 825, the Court 
overruled this interpretation, saying: 

“But Section 18-501 is by its terms a statute for the 
protection of local creditors of a non-resident decedent 
having an estate in the District of Columbia, and is 
intended to provide such local creditors a means of 
enforcing payment through administration in the Dis¬ 
trict Probate Court.” 

And referring to the above interpretation of the lan¬ 
guage, “creditors and persons domiciled in the District of 
Columbia,” the Court said, “Language to the contrary 
which we used in Duehay v. Acacia Mutual Life Ins. Co., 
infra, was unneccessary for decision in that case and is 
overruled.” 

Thus, plaintiff, a non-resident, is definitely prevented by 
these statutes from bringing the defendant Norvell, also 
a non-resident, before this Court through service on the 
Register of Wills. 

No reason appears for a resident of Tulsa, Okla. to come 
to the District of Columbia to sue another resident of Tulsa, 
Okla., when the main estate is in Tulsa, Okla. 

That both services should be quashed and the complaint 
dismissed is 

Respectfully submitted, 

Wilfred Hearn 

Attorney for defendant 
Norvell 

*#*•#••••• 

13 Filed Oct. 8, 1952 

Civil Action No. 2478-52 

Order 

This cause having come on to be heard on Defendant’s 
motion to dismiss and it appearing to the Court that the 
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complaint fails to state a claim upon which relief can be 
granted, it is, this 8th day of October, 1952, 

Adjudged, Ordered and Decreed that the motion be 
granted and the complaint be dismissed with leave to the 
plaintiff to file an amended complaint within ten days, and 
if an amended complaint be not filed within this time this 
action shall stand dismissed with prejudice. 

s/ James Kirkland 
Judge 

• *••**•••• 

Filed Nov. 7, 1952 
Civil Action No. 2478-52 

The Clerk of said Court will please enter the appearance 
of Hamilton and Hamilton as attorneys for the plaintiff. 

Hamilton and Hamilton 

By Paul R. Madden (signed) 
Address 916 Union Trust Building 
Attorney for Plaintiff 

50 Filed Nov. 18, 1952 

Civil Action No. 2478-52 

Opposition to Motion For Extension Of Time 
To File Amended Complaint 

Comes now the defendant, George E. Norvell, adminis¬ 
trator of the estate and sole heir at law of Woodson E. 
Norvell, deceased, and objects to the granting of plaintiff’s 
motion for a further extension of time within which an 
amended complaint may be filed herein because said motion 
fails to set forth “with particularity the grounds thereof” 
as required by the rules of Civil Procedure (Rule 7b(l)). 

Furthermore, the motion to amend the complaint should 
not be granted for the reason that valid service has not 
been obtained on defendant George E. Norvell as adminis- 
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trator of the estate of Woodson E. Norvell, deceased, or as 
sole heir at law of said Woodson E. Norvell, deceased. 

/s/ Wilfred Hearn 
Wilfred Hearn 
1201 19th St., N. W. 

Attorney for George Norvell, 
administrator of the Estate of 
Woodson Norvell 

• **•*••••• 

21 Filed April 22, 1953 

Civil Action No. 2478-52 

Moltion for Order Nunc Pro Tunc 

Comes now the plaintiff and moves the Court to enter 
its order nunc pro tunc, as of December 23,1952, to add to 
the order then made, at the end thereof, the words ^‘ex¬ 
cept as to the defendant George E. Norvell, Jr., which shall 
be dismissed without prejudice.’* 

Wesley E. Disney 
Attorney for Plaintiff 

52 Filed April 22,1953 

Civil Action No. 2478-52 

Memorandum of Poinis and Authorities in 
Support of Motion for Order Nunc Pro Time 

1. Rules of 1948, especially Rules 6(c), 41, 55(c) and 
60(a) and (b). 

2. Plaintiff shows the Court that this is primarily an 
action to reach a fund alleged to be in the hands of defend¬ 
ant Snyder, Secretary of the Treasury, and that George E. 
Norvell as Administrator of Woodson E. Norvell, was made 
a party in order to have before the Court all parties who 
might claim an interest in said fund. A motion to quash 
was filed by Norvell, based mainly on the fact that he is 
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a non-resident and that the Court had not acquired juris¬ 
diction of him. The Court never exercised jurisdiction 
over Norvell, nor passed on his motion to quash. He filed 
no motion to dismiss, either with or without prejudice. 

3. Plaintiff further shows the Court that on die 23rd day 
of December 1952, the Court made an order that the ease 
be dismissed with prejudice, for failure to file an amended 
petition, but did not specify as to what parties to the 
cause the dismissal with prejudice should apply. The 

53 question is raised whether a non-resident defendant, 
who filed no motion to dismiss, and without his 

motion to quash the service passed upon, can have a dis¬ 
missal of the action with prejudice. So far as the record 
shows, his motion to quash is still pending. If it should be 
sustained, the Court could not properly order a dismissal 
with prejudice as to him. 

It is urged that the record of judgment be corrected by 
the order prayed for. 

Wesley E. Disney 
Attorney for Plaintiff 

• •••*•*•** 

54 Filed April 30, 1953 

Civil Action No. 2478-52 

Opposition of Defendant George E. Norvell, Administrator of 
the Estate of Woodson E. Norvell, to Motion for Order 
Nunc Pro Tunc 

The motion for an order nunc pro tunc should be denied 
for the following reasons: 

1. The order of the Court of October 8, 1952 sustained 
the motion of defendants Snyder and Clark upon the ground 
“that the complaint fails to state a claim upon which re¬ 
lief can be granted” and thereupon “ordered, adjudged 
and decreed that the motion be granted and the complaint 
dismissed with leave of plaintiff to file an amended com¬ 
plaint within ten days, and if an amended complaint be not 
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filed within this time this action shall stand dismissed with 
prejudice.” The foregoing order bears the following en¬ 
dorsement “No objection, Lawrence H. Gall, Atty. for 
Plaintiff”. 

On December 23, 1952 the following order was made by 
the Court: 

“This cause having been dismissed with leave to 
amend the complaint, which leave was several times 
extended and which finally expired on December 10, 
1952, and it appearing that no amendment to the com¬ 
plaint has been filed, it is by the Court this 23rd day of 
December, 1952 ordered that the complaint be and the 
same hereby is dismissed with prejudice”. 

Under the foregoing circumstances no rule of the Rules 
of Civil Procedure authorized an order which would de¬ 
prive any one of the defendants of the benefit of the dis¬ 
missal of the complaint “with prejudice.” 

55 2. The motion of defendant George E. Norvell, as 

sole heir and as administrator of the estate of Wood- 
son E. Norvell, deceased, to quash the summons on him was 
pending when the complaint was dismissed on the motion 
of defendants Snyder and Clark. However, there was on 
file the opposition by plaintiff to Norvell’s motion based 
upon the proposition that Norvell had been lawfully served 
and was within the jurisdiction of the Court. Moreover 
the presumption is that Norvell was within the jurisdiction 
of the Court. That presumption remained until the Court 
determined otherwise. Applegate v. Lexington & Carter 
Co. Mining Co., 117 U.S. 255, 271. 

3. Had the Court determined that the complaint did state 
“a claim upon which relief could be granted” against de¬ 
fendant Norvell as administrator, then the order of the 
Court would have dismissed the complaint only as to de¬ 
fendants Snyder and Clark. The purpose of a dismissal of 
a complaint “with prejudice” is to insure against a subse- 
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quent action between the same parties based upon the same 
state of facts. It is reasonable to conclude that if facts 
were available which would have justified the filing of an 
amended complaint as against any one of the defendants 
such a complaint would have been filed. 

4. For the reasons hereinbefore stated it is submitted 
that the motion of Plaintiff for an order nunc pro tunc 
should be denied. 

/s/ Wilfred Hearn 

Wilfred Hearn 
Attorney for George E. Nor- 
vell, sole heir and Adminis¬ 
trator of the Estate of Wood- 
son E. Norvell. 

57 Filed May 7,1953 

Civil Action No. 2478-52 

Further Statement of the Case and Points in Support of 
Motion for Order Nunc Pro Time 

Our motion is for an order nunc pro tunc correcting 
Your Honor’s order made on December 23,1952, which dis¬ 
missed the complaint without naming the defendant or de¬ 
fendants against w’hom the dismissal should apply. The 
dismissal was with prejudice. 

This action was filed in 1952 against three defendants: 
Mr. Snyder, Secretary of the Treasury; Mrs. Clark, Treas¬ 
urer of the United States; and George E. Norvell, as sole 
heir and Administrator of the Estate of Woodson E. Nor¬ 
vell. 

The defendants Snyder and Clark filed a motion to dis¬ 
miss which seemed to us and to the then trial court, Judge 
Kirkland, to be well taken. Accordingly, Judge Kirkland 
made an order on October 8,1952, dismissing the action un¬ 
less an amended petition should be filed within ten days. 
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The defendant George Norvell filed a motion to quash 
and vacate the service upon him, he being a resident of 
Tulse County, Oklahoma. Norvell took no part in the con¬ 
sideration of the motion to dismiss filed by the Secretary 
of the Treasury or Mrs. Clark and his motion to vacate and 
quash the service upon him was never acted on. After Judge 
Kirkland made his order differences arose between 
58 our firm and the plaintiff, and by stipulation on our 
motion, time in which to file an amended complaint 
was extended to November 7, 1952. In the meantime, with 
the consent of the client, we withdrew from the case and the 
firm of Hamilton & Hamilton, represented by Paul Mad¬ 
den, appeared for the plaintiff and the time was again ex¬ 
tended to December 11. No amended complaint having been 
filed by December 11, then on December 23, Your Honor 
made the order asked to be corrected. 

The question presented is a comparatively simple one. 
Can the defendant Norvell, who entered no general appear¬ 
ance and whose motion to quash the service was still pend¬ 
ing, claim the benefit of a general order dismissing the com¬ 
plaint with prejudice, obviously made for the benefit of the 
two official defendants? 

A very brief survey of the history of the case, we be¬ 
lieve, will answer this question, keeping in mind that the 
petition filed was for the impressment of a lien for the 
claim of the plaintiff against an award by the Mexican 
Claims Commission. 

Woodson Norvell, the father of the defendant George E. 
Norvell, was attorney in a case known as the Mexicali case 
before the Indian Claims Commission. Before the award 
was made he became a party plaintiff and an award for 
$300,000 was made to him in about the year 1946. On Janu¬ 
ary 1, 1951, he died leaving as his sole heir the defendant 
George Norvell, who is also his administrator. On Janu¬ 
ary 28, 1951, W. N. Maben, who was a lawyer at Tulsa, 
Oklahoma, the then husband of the plaintiff, also died. 
Plaintiff is his administratrix. 
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During the lifetimes of these two men, Woodson E. Nor- 
vell, for a consideration of $1,500 paid to him by W. N. 
Maben, made, executed and delivered to Maben an assign¬ 
ment of a 15% interest in his attorney’s fees in the Mexi¬ 
cali case. 

As we have said, this suit was filed in 1952. It was filed 
against our better judgment, our advice being that a pri¬ 
mary judgment should be secured against George E. Nor- 
vell in the county of his residence. 

59 The contest that resulted in the dismissal on De¬ 
cember 23, 1952 was between the plaintiff and the 
Government officials. Neither George Norvell nor his at¬ 
torney, Mr. Hearn, took any part in the arguments or con¬ 
siderations that finally led up to the dismissal on October 8 
or on December 23. It is obvious to Your Honor that there 
was no trial on the merits. 

In February, 1953, the plaintiff brought suit against 
George Norvell in the State court of Tulsa County, Okla¬ 
homa, for a judgment on the written assignment to Maben. 
George E. Norvell made his appearance and pleaded that 
this action had been brought and that it was dismissed with 
prejudice. 

In his written opposition to this motion he refers to the 
order of October 8,1952 and states that the court sustained 
the “motion of defendant Snyder and Clark”, and the 
order bears the following endorsement: “No objection, 
Lawrence H. Gall, Attorney for Plaintiff.” 

He makes the statement that no rule of civil procedure 
authorizes an order which would deprive any one of the de¬ 
fendants of the benefit of the order. But substantive law 
does, as we shall see. 

In paragraph 2 of his opposition motion he admits that 
his motion to quash the summons was pending “when the 
complaint was dismissed on the motion of defendants 
Snyder and Clark.” Further, he states: “Moreover, the 
presumption is that Norvell was within the jurisdiction of 
the Court. That presumption remained until the Court 
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determined otherwise,” and he cites Applegate v. Leocing- 
ton, 117 U.S. 255. 

In that case, decided in 1886 , there was involved the ques¬ 
tion whether or not in a suit to foreclose a mortgage, where 
constructive service was recited in the order of the court 
having jurisdiction, but the proof failed to show that the 
publication required and the other elements of constructive 
service were complied with, legal title passed. However, 
this case was filed in Kentucky in 1798 and on the 
60 doctrine of “ancient records” the presumption pre¬ 
vailed that, the Court having jurisdiction, the de¬ 
tails of constructive service were complied with. 

Norvell states in his opposition motion that “the purpose 
of the dismissal of the complaint ‘with prejudice’ is to in¬ 
sure against a subsequent action between the same parties 
based upon the same facts.” The action in this Court was 
to impress a lien upon funds in the hands of the two official 
defendants. Norvell was made a party to the action in 
order that all indispensable parties to the action would be 
before the Court. The action in Tulsa County, Oklahoma, 
is for a primary judgment against Norvell, and the official 
defendants named in this case are omitted from those pro¬ 
ceedings. 

Norvell’s motion to quash was based on three grounds: 

1. That he was not served in the District of Columbia 
and that no lien existed against the property of the Estate 
of Woodson Norvell within the District of Columbia, so 
that service of process may not be made pursuant to Title 
13, Section 10S of the Code of the District of Columbia. 

2. That this Court lacks jurisdiction of the subject mat¬ 
ter because the action is brought contrary to Section 9 (b) 
of the Settlement of Mexico Claims Act of December 18, 
1942. 

3. That no funds are now in the possession of the official 
defendants applicable to the payment of the award. 
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Rules and Decisions 

Rule 6 (c) is authority for our right to file this motion at 
this time. It provides: 

“(c) Unaffected by Expiration of Term. The per¬ 
iod of time provided for the doing of any act or the 
taking of any proceeding is not affected or limited by 
the expiration of a term of court. The expiration of 
a term of court in no way affects the power of a court 
to do any act or take any proceeding in any civil action 
which has been pending before it.” 

61 Rule 41 (2) is to the effect that a dismissal shall be 
on such terms as the Court may provide. Of course 
this presumes the Court has acquired jurisdiction. We 
think if the defendant is outside the jurisdiction of the 
Court, and questioning it, the Court may not make an order 
on the merits, such as a dismissal with prejudice 

A very thorough discussion of Rule 41 is found in 13 
Fed. Rules Decisions 490 (local page 494). 

Rule 55 (c) provides for the setting aside of defaults, 
and Rules 60 (a) and (b) for clerical mistakes and for mis¬ 
takes, inadvertence and excusable neglect. The whole tenor 
of the Rules is that substantive justice may be done, as is 
sought here. 

Such a matter was before Judge Ryan in Campania Co. 
v. Stevenson , 11 Fed. Rules Dec. 210, in the U. S. District 
Court of New York, Southern Division, where the Court 
said: 

“Where complaint pleaded claims identical to those 
alleged in prior suit which was dismissed, claims could 
be asserted in subsequent suit notwithstanding dismis¬ 
sal of former action as such dismissal did not operate 
as an adjudication on merits under federal rules. Fed. 
Rules Civ. Proc. rule 41(d), 28 U.S.C.A.” 
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Rule 41 (a) is discussed, and in the opinion the Court 
went on: 

“The claims now pleaded may be asserted in this 
action notwithstanding the dismissal of the former ac¬ 
tion. Such dismissal does not operate as an adjudica¬ 
tion on the merits under Rule 41(b). Russo v. Sofia 
Bros., Inc., D.C., 2 F.R.D. SO.” 

Directly in point is Sanderson v. Postal, 2 Fed. Rules 
Dec. 203 (Mo., U.S.D.C.), w ? here the Court says (Judge 
Otis): 

(Syllabus #1) 

“Dismissal for lack of jurisdiction cannot be with 
prejudice, since dismissal with prejudice involves ex¬ 
ercise of ‘jurisdiction’ and judgment against plain¬ 
tiff. Federal Rules of Civil Procedure, rule 41, 28 
U.S.C.A. following section 723c.” 

In the opinion the Court says: 

62 “It would seem to me obvious that if the case is 

dismissed because the court has no judisdiction, cer¬ 
tainly it cannot be dismissed with prejudice, since that 
involves the exercise of jurisdiction. It involves a 
judgment against plaintiff.” 

And in Burns v. Stoudt, 2 Fed. Rules Dec. 219. the Court 
used this language in syllabus #3: 

“The mere fact that clerk in proceeding under local 
court rule for the entry of a non pros, without preju¬ 
dice used the word ‘dismissed’ instead of the words 
non pros. ’ could not convert a non pros, without preju¬ 
dice into a dismissal with prejudice. Rules of the Dis¬ 
trict for the Eastern District of Pennsylvania, rule 
18, Sec. 2.” 
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And at local page 220 the Court construes Rule 41 (b). 

In the light of these decisions, if the Court had sustained 
the motion to quash, could defendant Norvell, then out of 
Court on his own motion, have the right to a dismissal with 
prejudice ? What would it avail him ? He would be already 
out of Court. Coming in to claim an adjudication for a dis¬ 
missal with prejudice would have put him back into Court 
by his own action. 

We believe that Norvell’s admission that the case was not 
tried on its merits and that a motion to quash was pending 
when the case was dismissed with prejudice justifies the 
action requested in our motion. We believe the Court should 
grant this motion so that the plaintiff shall be free, without 
hindrance, to pursue her right in the court of Tulsa County 
to this substantial sum of money, on a contract in writing 
created for a valuable consideration, by the ancestor of the 
defendant George Norvell, who seeks now to avoid the an¬ 
cestor’s written contract. 

/s/ Wesley E. Disney, 

Attorney for Plaintiff 

64 Filed May 13,1953 

Civil Action No. 2478-52 

Memorandum 

A motion for an order nunc pro tunc modifying a final 
order of this Court has been filed herein. The case was 
filed June 3, 1952. A motion to vacate and quash was 
filed June 23, 1952 by Norwell, a non-resident defendant. 
Defendants Snyder and Clark (the Government) filed a 
motion to dismiss on August 4, 1952. On October 8, 1952 
the motion to dismiss was granted, with ten days to plain¬ 
tiff in which to file an amended complaint. Time was ex¬ 
tended to plaintiff until November 7, 1952. On November 
7, 1952 a motion was filed for an extension of time within 
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which to file the amended complaint. On December 11, 
1952 the Court signed an order granting the extension to 
December 11, 1952. On December 23, 1952 the Court dis¬ 
missed the action with prejudice for failure to file an 
amended complaint. 

Plaintiff alleges she has now filed against the non-resi¬ 
dent defendant in Oklahoma and claims that the non-resi¬ 
dent is pleading the final order of this Court as res judi¬ 
cata. Plaintiff wants the order amended to read that dis¬ 
missal be granted as to the Government only and not de¬ 
fendant Norvell. 

The motion should be denied. Plaintiff had numerous 
opportunities in which to file an amended complaint. The 
action was dismissed solely on the ground that plaintiff 
had failed to prosecute diligently and file the amended 
complaint. What determination of the claim will be made 
by the Courts in Oklahoma is not a matter that should be 
considered by this Court. 


May 12, 1953 

• # * 


/s/ Luther Youngdahl, 
Judge 




63 Filed May 13,1953 

Civil Action No. 2478-52 


Order 

The above-entitled matter came on before the under¬ 
signed on a motion by plaintiff for an order nunc pro tunc. 

Upon consideration of the authorities submitted and the 
record herein, it is hereby 

Ordered that the said motion be and the same is denied. 
The attached memorandum is hereby made a part of this 
order. 


May 12, 1953 


Luther Youngdahl, 
Judge 
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Rules of Federal Civil Procedure 

Rule 6. Time 

Rule 6 (c): 

(c) Unaffected by Expiration of Term. The period 
of time provided for the doing of any act or the taking 
of any proceeding is not affected or limited by the ex¬ 
piration of a term of court. The expiration of a term 
of court in no way affects the power of a court to do 
any act or take any proceeding in any civil action which 
has been pending before it. 

Rule 41. Dismissal of Actions 
Rule 41 (a) (l) and (2): 

(a) Voluntary Dismissal: Effect Thereof 

(1) By Plaintiff; By Stipulation. Subject to the 
provisions of Rule 23 (c) and of any statute of the 
United States, an action may be dismissed by the plain¬ 
tiff without order of court (i) by filing a notice of dis¬ 
missal at any time before service of the answer or (ii) 
by filing a stipulation of dismissal signed by all the 
parties who have appeared generally in the action. Un¬ 
less otherwise stated in the notice of dismissal or stipu¬ 
lation, the dismissal is without prejudice, except that 
a notice of dismissal operates as an adjudication upon 
the merits when filed by a plaintiff who has once dis¬ 
missed in any court of the United States or of any 
state an action based on or including the same claim. 

(2) By Order of Court. Except as provided in para¬ 
graph (1) of this subdivision of this rule, an action 
shall not be dismissed at the plaintiff’s instance save 
upon order of the court and upon such terms and con¬ 
ditions as the court deems proper. If a counterclaim 
has been pleaded by a defendant prior to the service 
upon him of the plaintiff’s motion to dismiss, the ac- 
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tion shall not be dismissed against the defendant’s ob¬ 
jection unless the counterclaim can remain pending for 
independent adjudication by the court. Unless other¬ 
wise specified in the order, a dismissal under this para¬ 
graph is without prejudice. 

Rule 41 (b ): 

(b) Involuntary Dismissal: Effect Thereof. For 
failure of the plaintiff to prosecute or to comply with 
these rules or any order of court, a defendant may 
move for dismissal of an action or of any claim against 
him. After the plaintiff has completed the presenta¬ 
tion of his evidence, the defendant, without waiving his 
right to offer evidence in the event the motion is not 
granted, may move for a dismissal on the ground that 
upon the facts and the law the plaintiff has shown no 
right to relief. Unless the court in its order for dis¬ 
missal otherwise specifies, a dismissal under this sub¬ 
division and any dismissal not provided for in this rule, 
other than a dismissal for lack of jurisdiction or for 
improper venue, operates as an adjudication upon the 
merits. 


Rule 55. Default 

Rule 55 (c): 

(c) Setting Aside Default. For good cause shown 
the court may set aside an entry of default and, if a 
judgment by default has been entered, may likewise 
set it aside in accordance with Rule 60 (b). 

Rule 60. Relief From Judgment or Order 
Rule 60 (b): 

(b) Mistake; Inadvertence; Surprise; Excusable 
Neglect. On motion the court, upon such terms as are 
just, may relieve a party or his legal representative 
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from a judgment, order, or proceeding taken against 
him through his mistake, inadvertence, surprise, or ex¬ 
cusable neglect. The motion shall be made within a 
reasonable time, but in no case exceeding six months 
after such judgment, order, or proceeding was taken. 
A motion under this subdivision does not affect the 
finality of a judgment or suspend its operation. This 
rule does not limit the power of a court (1) to enter¬ 
tain an action to relieve a party from a judgment, 
order, or proceeding, or (2) to set aside within one 
year, as provided in Section 57 of the Judicial Code, 
U.S.C., Title 28, Sec. 118, a judgment obtained against 
a defendant not actually personally notified. 
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Appellee Nor veil believes that the question is not that 
stated by appellant at the outset of her brief. On the con¬ 
trary the question is whether, when a complaint has been 
dismissed with prejudice as to a defendant who had pend¬ 
ing at the time of the dismissal motions to quash service, 
and plaintiff four months thereafter filed a motion to dis¬ 
miss the dismissal order, an appeal lies from the order de¬ 
nying the motion to amend the dismissal order. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,863 


MARGUERITE MABEN, Administratrix of the estate and 
sole heir of WILLIAM N. MABEN, deceased Appellant 

v. 

GEORGE E. NORVELL, Administrator and sole heir of 
WOODSON E. NORVELL, deceased; JOHN SNYDER, as 
Secretary of the Treasury; and GEORGIA NEESE 
CLARK, as Treasurer of the United States Appellees 


Appeal From an Order of the United States District Court for 
the District of Columbia D is m i ssing a Motion to Modify Its 
Final Order 


BRIEF AND ARGUMENT OF APPELLEE NORVELL 


APPELLEE'S STATEMENT OF CASE 

Appellee believes that it would be of help to the Court 
for him to make a statement of the case, not only for the 
sake of clarity, but because a number of inaccuracies have 
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crept into appellant’s statement of the case such as, (page 
2) that “Woodson E. Norvell, being then attorney for the 
appellant”, and (page 3) that Judge Youngdahl dismissed 
the complaint “for want of prosecution.” 

Appellant brought suit in the United States District 
Court for the District of Columbia against appellee Norvell 
as administrator and as sole heir of Woodson E. Norvell, de¬ 
ceased, and as well the Secretary of the Treasury and the 
Treasurer of the United States. (App. 1.) 

She attempted to bring Norvell before the court by hav¬ 
ing him served personally in Oklahoma and by having the 
Register of Wills for the District of Columbia served under 
a non-resident power of attorney given by him as ancil- 

larv administrator in a then closed case. 

* 

Before the motions to quash were heard, the Secretary of 
the Treasury and the Treasurer filed a motion to dismiss 
the complaint on the grounds of no jurisdiction of the sub¬ 
ject matter and failure to state a claim upon which relief 
could be granted. (App. 8.) 

After argument on this motion, the District Court (Judge 
Kirkland) on October 8, 1952, signed an order finding that 
“the complaint failed to state a claim upon which relief 
can he granted”, and dismiss the complaint, with leave 
to file an amended complaint within ten days; action to 
stand dismissed with prejudice if amended complaint not 
filed within ten days. (App. 18.) Appellant’s attorney 
noted on the order “No objection”. 

Appellant obtained several extensions of time within 
which to file an amended complaint, but never filed one. 
Her motion to extend, filed November 7, 1952, was served 
on appellee Norvell’s attorney, and he objected to the ex¬ 
tension (App. 19.), but the extension was granted. 

On December 23, 1952, Judge Youngdahl signed an order 
prepared by the Government, and served on appellant and 
appellee, reciting that the complaint had been dismissed, 
with leave to amend, that the leave had been extended sev¬ 
eral times, and had expired December 10, 1952, and no 
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amendment having been filed, the complaint was dismissed 
with prejudice. (App. 19.) This order probably was un¬ 
necessary, but again the appellant’s attention was called 
to the fact that the whole complaint was dismissed with 
prejudice. 

Nothing further was done in the case until April 22,1953, 
when the appellant filed a Motion for an Order Nunc Pro 
Tunc, serving appellee Norvell’s attorney, asking for an 
amendment to the order of December 23, 1952 (App. 20). 
The Court (Judge Youngdahl) on May 12, 1953, signed a 
memorandum and an order based thereon, denying appel¬ 
lant’s motion. (App. 29, 30.) 

Appellant (plaintiff below) on May 26, 1953, gave Nor- 
vell and his attorney notice of an appeal from the order 
entered May 12, 1953. 

SUMMARY OF ARGUMENT 

1. Two judges unmistakably dismissed the complaint 
on its merits. No appeal was taken from their orders. 

2. The court’s refusal to open an order entered four 
months earlier is not appealable, in the absence of a show¬ 
ing of abuse of discretion. 

3. Even though the dismissal was in favor of a defendant 
who had objected to the jurisdiction and who did not join 
in the motion to dismiss, the plaintiff who sued him has no 
standing to object that the court assumed jurisdiction over 
him. 

ARGUMENT 

Appellant has attempted to appeal from an order unap¬ 
pealable in the absence of a showing of abuse of discretion 
on the part of Judge Youngdahl. 

Consolidated Radio Artists v. Washington Section, 
etc., 70 App. D.C. 262, 105 F. 2d 785. 

Sobel v. Diats, 88 App. D. C. 329,189 F. 2d 26. 

Tubman v. B<&0 RR Co., 20 App. D.C. 541, aff. 190 
U.S. 38. 
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Perrin v. Aluminum Co. of America, 197 F. 2d 254. 

Swenk v. Nichols, 39 App. D.C. 350. 

Dante v. Bagby, 39 App. D. C. 516. 

Doyle v. D. C., 45 App. D. C. 90. 

International Bank v. Securities Corporation, 59 
App. D. C. 72, 32 F. 2d 968. 

Steinfur Patents Corp. v. Myerson, 149 F. 2d 765. 

Bass v. B&0, etc., 142 F. 2d 739. 

Pfister v. Northern Illinois Finance Corp., 317 U. S. 
144, 87 L. Ed. 146. 

Appellee has no fault to find with the cases cited by ap¬ 
pellant in her answer to appellee’s motion to dismiss ap¬ 
peal, but says that they are not in point here. For example: 

Page 2. Mass. Fire & Marine Ins. Co. v. Schmick, 58 F. 
2d 130. The case was dismissed on the merits when plain¬ 
tiff failed to appear for trial. Appellant moved to set the 
dismissal aside and allow him to dismiss without prejudice. 
The motion was granted, and the order was held appeal- 
able. In this case Judge Youngdahl’s order of May 12, 
1953, did not take away anything that had been previously 
granted. 

Rector v. U. S., 20 F. 2d 845. Rector was an intervener. 

Page 2. Switzer v. Smith, 68 A.L.R. 377, 300 S.W. (Tex.) 
31, not named. This case has no applicability to appellant’s 
case, but would be good law for Norvell. 

Page 4. Rust v. United Water Works Co., 70 F. 129. 
There was a claim of no jurisdiction and that the judgment 
had been obtained by fraud and collusion. In our case ap¬ 
pellant was plaintiff. He could make something of the de¬ 
cision if he had been defendant. 

Page 4. Zadig v. Aetna Ins. Co., 48 F. 2d 142. Under a 
local district court rule, a case pending more than a year 
without any proceeding being taken might be dismissed as 
of course at the general call of the calendar. At the gen¬ 
eral call no one appeared in behalf of the case, and the 
court signed an order of dismissal, which order was never 
entered. Plaintiff did not hear of the dismissal for 11 
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months, and when he did he moved to vacate it. The dis¬ 
trict court refused to consider the motion on its merits, be¬ 
lieving that it had no jurisdiction. The appellate court 
held that the denial of the motion was a final appealable 
decision. The inapplicability of the case to the present 
case is apparent. 

Page 4. Jackson v. Heiser, 111 F. 2d 310. Even appel¬ 
lant’s quotation from the syllabus distinguishes the case 
from ours. Defendant and his trustee in bankruptcy 
charged no service of process, plus fraud in obtaining the 
judgment. No such case here, and appellant was plain¬ 
tiff below. 

Page 5. Stevirmac Oil & Gas Co. v. Dittman, 245 TJ. S. 
210, 62 L. Ed. 248. The district court gave a default judg¬ 
ment against Stevirmac in a case in which it had not been 
served. About 18 months later, Stevirmac applied to the 
court to set aside the judgment, and the court refused. The 
Supreme Court held that the proceedings to set aside 
the original judgment, based on the theory that no juris¬ 
diction had been acquired over Stevirmac, was an independ¬ 
ent action, and the judgment therein was final and review- 
able, because Stevirmac had never been made subject to the 
court’s jurisdiction in the original suit. This is good 
law for a defendant, but not for plaintiff. 

Nor are the cases cited in appellant’s statement of ad¬ 
ditional authorities any more in point. For example: 

American Brake Co. v. N. Y., 282 F. 523. This case gives 
a definition of a final appealable order, not applicable here. 

Seither & Cherry Co. v. Bd. of Education , 283 HI. App. 
392. Motion to set aside default, governed by an Illinois 
statute making the motion in the nature of a writ of error 
coram nobis. 

Swanson v. Holt 87 S. W. 2d 1090, 126 Tex. 383. Nunc 
pro tunc order amending judgment held to be a final judg¬ 
ment for the purpose of determining time within which to 
sue out a writ of error. 
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Alamagorda v. Palmer, 216 P. 686, 28 N. Mex. 590. De¬ 
nial of motion to correct a decree granting water rights be¬ 
cause one party had been omitted held not to be a final 
order denying relief on the merits. 

In re: Parkway, etc., 110 Atl. 144. In a condemnation 
case damages were assessed against the City of Philadel¬ 
phia. The land owner had the judgment amended to cor¬ 
rect it. The city then sought to vacate the confirmation of 
the viewers ’ report and other proceedings. Supreme Court 
of Pennsylvania held that the city should have appealed 
from the judgment of confirmation. 

There is a presumption of validity of process until the 
court determines otherwise. 

Applegate v. Lexington <& Carter Co., etc., 117 U. S. 
255. 

Knowles v. Logcmsport Gas Light <& Coke Co., 86 
U. & 58. 

New River Coal Co. v. Roanoke Coal <& Coke Co. 110 
F. 343. 

Blythe v. Hinckley, 84 F. 228. 

XJ. S. Bank v. City of Kendall, 179 F. 914. 

Nickerson v. Warren City Tank <& Boiler Co., 223 F. 
843. 

Hartley v. Boynton et al, 17 F. 873. 

This last case sums up the rationale of the cases. The 
defendant (not plaintiff) can complain that he has not been 
properly brought before the court. 

Judge Shiras: “The entry of a judgment or decree by 
a court of necessity presupposes the fact that the court has 
found that due service has been had or an appearance has 
been entered. This presumption, however, does not pre¬ 
vent a party from showing in an appropriate proceeding 
that in fact he had not been properly served, and there¬ 
fore is not bound by a given judgment or decree.” 

Appellant can not complain that the attempted service 
on Norvell was bad. 
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“It is a general rule, with limited exceptions, that the 
question of defective service can be raised only by one 
upon whom the attempted service was made * * 

Everett v. Miller, (Mun. App. D. €.,) 67 A. 2d 399, 
and cases therein cited. 

Appellant’s case was not dismissed for want of prose¬ 
cution but because “the complaint did not state a claim 
upon which relief can be granted”. 

Appellant on pages 3 and 9 of her brief says that Judge 
Kirkland’s order was not a dismissal for want of prosecu¬ 
tion, but that Judge Youngdahl’s order was for want of 
prosecution. In this she is in error. 

Neither Judge YoungdahPs memorandum of May 12, 
1953, nor his order of the same date (App. 29, 30) says 
that the complaint was dismissed for want of prosecution, 
in the ordinary sense, but that the appellant failed “to 
prosecute diligently and file the amended complaint,” al¬ 
lowing of no other meaning but that, with the leave granted 
in Judge Kirkland’s order and the various extensions, the 
appellant had done nothing to try to keep herself in court. 

In our district court judges do not sign orders dismissing 
causes for want of prosecution, because Local Civil Rule 
13 provides for dismissals w.o.p. by the clerk. Federal 
Civil Rule 41 has no application here. 

The dismissal here was on the merits, but even if it had 
been dismissed involuntarily for want of prosecution, it 
would have been as final against appellant, and have re¬ 
quired her to appeal within thirty days. 

“The court has inherent power to dismiss, on its own 
motion, for want of prosecution. Such a dismissal is not 
provided for in the Rules, and therefore operates as an 
adjudication upon the merits.” American National Bank, 
etc. v. United States, 79 App. D. C. 62, 142 F. 2d 571. 

None of the cases from Federal Rules Decisions cited 
by appellant (her brief, 10-12) has any bearing on Judge 
Youngdahl’s action evidenced by his order of May 12,1953. 
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U. S. v. DuPont, 13 F.R.D. 490, relates only to voluntary 
dismissals by plaintiff. 

Campania, v. Stevenson, 11 F.R.D. 210. Previous dismis¬ 
sal was not on merits. 

Sanderson v. Postal, 2 F.R.D. 203. Previous dismissal 
without prejudice because amount in controversy less than 
$3000.00. 

Burns v. Stoudt, 2 F.R.D. 219. First case dismissed for 
want of prosecution under a local district court rule di¬ 
recting entry of non pros, without prejudice. 

Rivera v. American Export Lines, 13 F.R.D. 27. If we 
agree, as the case says, that the Federal Rules of Civil Pro¬ 
cedure are to be liberally construed, still the appellant is 
precluded. The order of May 12, 1953, was not based on 
any construction of the rules. 

CONCLUSION 

It was the intention of both Judge Kirkland and Judge 
Youngdahl to dismiss the complaint on its merits. If they 
committed error in dismissing as to Norvell, that error 
might have been available as a ground of appeal, but not 
from the order of May 12, 1953. It is well settled that 
when the right of appeal has been lost, the unsuccessful 
party can not reinvest himself with it by filing a motion of 
the nature of that filed April 22, 1953. 

Appellant invoked the District Court’s jurisdiction over 
Norvell by suing him there. She is certainly estopped to 
object because the court, even if mistakenly, took jurisdic¬ 
tion over him. Of course she does object to the adverse de¬ 
cision, but that should have been appealed from in time if 
she wanted to pursue Norvell further. Only Norvell could 
have objected to the court’s taking jurisdiction over him 
to act on the motion to dismiss, but he did not object. 

Appellant well understood that the orders of October 8 
and December 23, 1952, were dismissing the complaint on 
its merits as to Norvell. She never has argued for the 


9 


right to amend as against the Government, if indeed there 
were any conceivable way to do it. She kept extending 
time in order to amend as to Norvell, and when the order 
of December 23, 1952 was signed she sued him in Okla¬ 
homa. (Her brief, page 3.) 

Appellant does not charge any fraud against Norvell in 
obtaining dismissal of the complaint, and she does not 
show any abuse of discretion on the part of either Judge 
Kirkland or Judge Youngdahl. 

That there is nothing before the Court for review is 

Respectfully submitted, 

"Wilfred Hearn 
Attorney for appellee Norvell 
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The Question Presented. 

We think that the question is the validity of a judgment 
by the District Court dismissing the case (on the motion 
of defendants Snyder and Clark to dismiss for the reason 
that the complaint did not state a cause of action, in which 
motion appellee did not join) as to Norvell, and with preju¬ 
dice, when Norvell then had pending a motion to quash, 
going to the jurisdiction of the District Court, which the 
District Court neither considered nor passed on. When it 
dismissed the case it was confronted with a challenge to its 
jurisdiction. If such a judgment is void, or so irregular 
as to be invalid, we can attack it at any time, at any place. 
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IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT. 

No. 11863 

Marguerite Maben, Administratrix of the Estate and Sole 
Heir of William N. Maben, deceased, 
Appellant, 
vs. 

George E. Norvell, Administrator and Sole Heir of Woodson 
E. Norvell, deceased; John Wesley Snyder, as Secretary 
of the Treasury; and Georgia Neese Clark, as 
Treasurer of the United States, 

Appellees . 

REPLY BRIEF AND ARGUMENT OF APPELLANT. 

Reply to Appellee's Statement of the Case. 

We have no quarrel with the statement made by the 
appellee, for in the main it corroborates the statement 
made by the appellant. The appellee is mistaken in alleg¬ 
ing an error on our part (page 2, his brief) wherein he 
has us say: “Woodson E. Norvell being then attorney for 
the appellant • • V* 

What we did say was that Woodson E. Norvell was 
then attorney for the appellant in the Mexicali case (in that 
case) before the Mexican Claims Commission. 
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Then, too, appellee complains that we refer to Judge 
Youngdahl’s dismissal of the case “for want of prosecu¬ 
tion.” We still contend that Judge Youngdahl, in his memo¬ 
randum opinion accompanying his order indicated a dis¬ 
missal for want of prosecution. His language is found on 
page 7 of the appellee’s brief, where the court is quoted as 
stating that the appellant Maben failed “to prosecute dili¬ 
gently and file the amended complaint.” However, we do 
not see that that is of any particular moment in this case. 

Summary of Argument in Rebuttal of Appellee’s Contentions. 

1. The appealability of the trial court’s refusal to cor¬ 
rect the erroneous order was determined by this Court on 
November 13, 1953, when it overruled the appellee’s motion 
to dismiss the appeal because the appeal was not based upon 
a final order. 

2. It appears on the face of the pleadings that there 
was a substantial abuse of discretion by the trial court in 
dismissing the cause with prejudice as to Norvell, while 
Norvell was challenging the jurisdiction, without passing 
upon that challenge. 

3. The dismissal being in favor of a defendant object¬ 
ing to the jurisdiction at the time, and who did not join in 
the motion to dismiss, is further evidence of abuse of dis¬ 
cretion. 

4. The judgment of dismissal was a void judgment 
which can be attacked at any time and at any place, the 
trial court not having determined the question of its ju¬ 
risdiction. 
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Reply to Argument of Appellee. 

We believe the decision of this Court in overruling the 
motion to dismiss the appeal was sound. Appellee still 
makes the argument that we believe was settled on that mo¬ 
tion, that is, that we have attempted to appeal from an or¬ 
der unappealable in the absence of a showing of an abuse of 
discretion on the part of Judge Yotjngdahl. 

What is an abuse of judicial discretion? 

“Lord Coke defines judicial discretion to be ‘dis- 
cernere per legem quid sit justum/ to see what would 
be just according to the laws in the premises. It does 
not mean a wild self-willfulness, which may prompt to 
any and every act; but this judicial discretion is guided 
by the law * * (Black’s Law Dictionary, Third Edi¬ 
tion.) (Italics ours.) 

We think all will agree that the action of the District 
Judge was arbitrary or capricious, in failing or refusing to 
take notice of the challenge to his jurisdiction by the motion 
to quash the service on the appellee. If arbitrary, then can 
it not properly be termed an abuse of discretion? If it was 
an abuse of discretion the cases cited by appellee on pages 
3 and 4 in support of his proposition are not in point 


Reply to Appellee’s Argument as to the Presumption 
of the Validity of the Process. 

At page 6 of his brief the appellee reiterates, as he has 
often done in the past, that there is a presumption of the 
validity of the process until the Court determines other¬ 
wise. We think that in the event there was no service or no 
attach upon the service by a motion to quash , that the gen¬ 
eral rule cited by appellee might be looked upon with some 
favor. But in this case he directly attacked the judisdiction 
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of the trial court and has never abandoned that attack. If 
the lower court had made a different decision, one adverse 
to the defendant, appellee by his motion to quash was in a 
prime position to attack any judgment rendered. He would 
have insisted upon a ruling on his motion to quash. What 
then becomes of the “presumption”? 

The weight of authority is that such a judgment is so 
irregular that it is treated as a void judgment. We do not 
claim for the appellant the right to complain that the at¬ 
tempted service on Norvell was bad. We accept the situation 
created by the appellee and leave that to the appellee him¬ 
self. 

The order of the trial court dismissing the case against 
Norvell while Norvell’s challenge to his jurisdiction was 
still pending could not possibly have been on the merits. It 
was in effect a void judgment. It was so irregularly done 
as to amount to an abuse of discretion which we believe this 
Court should correct. Especially in view of the large stake 
involved, we do not believe that this Court will lightly pass 
this irregular proceeding and permit it to stand. Unless 
corrected, it stands in the way of the appellant in her ac¬ 
tion in the state court for the assertion of her rights, and 
is pleaded as res judicata. 

The Motion of Appellee to Dismiss This Cause 
Was Overruled. . 

The appellee in his brief completely ignores the fact 
that the Court has already decided his motion to dismiss 
which was based upon the appealability of the order of the 
trial court. Of course this order was without prejudice to 
further argument, but he says nothing further in support 
of his motion than he said in oral argument on the motion. 
We believe the Court was correct in its decision and that 
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unless the appellee states good grounds for a reversal of 
that order, it should stand. 

Reply to the Argument of Appellee That Our Time 
for Appeal Had Expired. 

If the time for appealing the order of dismissal had 
not expired when the application for an order nunc pro tunc 
was filed by appellant, then the motion for an order nunc 
pro tunc was filed in time. 

We take the position that the motion for an order nunc 
pro tunc was timely made (see page 27 of our.main brief). 
Rule 6 is authority for our right to file the motion at the 
time it was made. It provides: 

“(c) Unaffected by Expiration of Term. The pe¬ 
riod of time provided for the doing of any act or the 
taking of any proceeding is not affected or limited by 
the expiration of a term of court. The expiration of 
a term of court in no way affects the power of a court 
to do any act or take any proceeding in any civil action 
which has been pending before it.” (Italics ours.) 

A further discussion of this matter is on pages 27 and 
28 of our main brief. Particularly, we call attention to the 
case of Sanderson v. Postal , 2 F. R. D. 203, where the Court 
says, in Syllabus 1: 

“Dismissal for lack of jurisdiction cannot be with 
prejudice since dismissal with prejudice involves the 
exercise of jurisdiction and judgment against the plain¬ 
tiff.^ 

In the opinion Judge Otis makes the statement: 

“It would seem to me obvious that if the case is 
dismissed because the court has no jurisdiction certain¬ 
ly it cannot be dismissed with prejudice since that in¬ 
volves the exercise of jurisdiction. It involves a judg¬ 
ment against the plaintiff / 1 



If the appellee had moved for dismissal with prejudice 
on his motion to quash he would have waived the question 
of jurisdiction and would be in a position of asking for 
judgment 

On page 6 the appellee cites Hartley v. Boynton, 17 
Fed. 873, and refers to this case in this language: 

“This last case sums up the rationale of the cases. 
The defendant, not tha plaintiff, can complain that he 
has not been properly brought before the court/* 

The Court says: 

“The entry of a judgment or decree by a court, of 
necessity presupposes the fact that the court has found 
that due service has been had or an appearance has 
been entered.” 

In the opinion this significant statement is made: “The 
question, therefore, of jurisdiction is open to investigation 
notwithstanding the recitals in the decree (Italics ours.) 

The presupposition and presumption of validity of proc¬ 
ess is upset in the instant case by the fact that the appellee 
himself challenged the jurisdiction of the Court with his 
motion to quash. We do not and did not deny that the ap¬ 
pellee had the right to raise the- question by a motion to 
quash. His motion is still pending. We have been particu¬ 
lar in this case to cite the fact that the motion to quash 
was pending when the order of dismissal was made. In 
fact, the appellee admits it (see J. App., p. 25). So all of 
these cases by the appellee cited on page 6 of his brief 
should not be considered except to establish the “hot and 
cold” attitude evinced by the appellee. 

There is no statement as to jurisdiction, no reference 
to the motion to quash service, in the order of dismissal. 
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Appellee thinks that we “cannot claim that the attempt¬ 
ed service on Norvell was bad,” but we can point out that 
the Court had no jurisdiction to enter the order made, on 
account of the motion to quash filed by the appellee him¬ 
self. 

A thorough reading of Hartley v. Boynton makes us 
wonder why the appellee cites it in support of his conten¬ 
tion. There was no personal service in the action. Service 
was attempted by publication only. Among other things the 
Court said: 

v • •• V 

“Service was made by publication only and the 
question is whether this substituted service was made 
as provided by law, for, unless it was so made, the 
court has no jurisdiction and its decree is of no force. 
• • • In all cases before a judgment or decree is ren¬ 
dered, whether it is so recited in the record entry or 
not, it is presumed that the court before rendering a 
judgment or decree, ascertains and determines the fact 
that proper service has been had or that there is an ap¬ 
pearance for the party; for unless it appeared that the 
defendant was in court no judgment or decree could 
properly be rendered. ••• The entry of a judgment or 
decree by a court of necessity presupposes the fact that 
the court has found that due service has been had, or an 
appearance has been entered. This presumption, how¬ 
ever, does not prevent a party from showing in a prop¬ 
er proceeding that in fact he had, not been properly 
served and therefore is not bound by a given judgment 
or decree. This right to question the jurisdiction of the 
court, at the time the decree or judgment against him 
was rendered, is not barred by a recital in the decree 
that the court has examined the service and finds it to 
be according to law. • • # The question, therefore, of 
jurisdiction is open to investigation, notwithstanding 
the recitals in the decree.” (Italics ours.) 
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Then the Court proceeded to examine the service by 
publication and held that it was insufficient and concludes 
with this, to us, for the purpose of this case, important 
statement: 

“Lacking jurisdiction, of course the decree is not 

binding, and must be held to be null and void.” (Ital¬ 
ics ours.) 

Additional Authorities That the Order Is Appealable. 

The citation of authorities by the appellee from the Dis¬ 
trict Court of Appeals should not be particularly persua¬ 
sive on the Court for the reason that none of these cases 
involved the question of the jurisdiction of the trial court, 
with motion to quash service on the appellee pending at the 
time of the exercise of jurisdiction by Judge Yotjngdahl. 

. . s — 

Besides this, these cases should not weigh too heavily 
on the Court. For instance, in International Bank v. Securi¬ 
ties Corp., 59 D. C. App. 32, while the Court held that the 
case was moot because the judgment had been paid, still 
it rendered a decision holding that the order denying a 
motion to vacate a judgment was nonappealable. We re¬ 
submit that the citation of such authorities should not have 
great weight with this Court. ■ “ 

We cite the following cases in support of our conten¬ 
tions : . 

American Braize Co. v. New York, 282 Fed. 523; 

Seither and Cherry Co. v. Board of Education, 283 Bl. 

App. 392; 

Swanson v. Bolt, 87 S. W. (2d) 1090, 126 Tex. 383; 

Alamagorda v. Palmer, 216 Pac. 686, 28 N. Mex. 590; 

Parkway, 110 Atl. 144; 

Massachusetts Fire & Marine Ins. Co. v. Schmick , 58 

F. (2d) 130; 
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Rector v. "United States, 20 F. (2d) 845; 

Rust v. United Waterworks Co., 70 Fed. 129; 

Zadig v. Aetna Life Ins. Co., 42 F. (2d) 142; and 
Johnson v. Reiser, 113 Fed. 310. 

All of these authorities support our contention that 
an order denying the motion to correct or vacate a judg¬ 
ment is appealable; also that an order granting such a mo¬ 
tion is appealable as well. 

Particularly do we rely on American, Brake Co. v. New 
York, 282 Fed. 523, where it was said: 

“An adjudication is a final appealable order if it 
involves a determination of a substantial right against 
a party in such a manner as leaves him no adequate 
relief, except by recourse to appeal.” 

Here we have a substantial right which is being affected. 
We have no adequate relief except to appeal. We cannot 
go back to Judge Youngdahl and secure relief. The only 
relief we can secure is before this Court. 

Swanson v. Holt, 87 S. W. (2d) 1090, 126 Tex. 383, 
seems to be squarely in point, as does Alamagorda v. Pal¬ 
mer, 218 Pac. 686, 28 N. Mex. 590. Then, too, the Pennsyl¬ 
vania case of Parkway, 110 Atl. 144, holding that a judg¬ 
ment altering a writ of execution (a mandamus) was a 
final order, seems to be in point. 

In an opinion by Judge Sanbobn in Rust v. United Wa¬ 
terworks Co., 70 Fed. 129, it was held, to quote the syllabus: 

“A judgment rendered in the Circuit Court upon 
the petition of the receiver of a corporation against 
which a judgment has been entered praying to have such 
judgment against the corporation opened and for leave 
to come in and defend the action, which order denies 
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the petition, is a final judgment that may he reviewed 
by the Circuit Court of Appeals on a writ of error/ 1 

It appears to us that the “petition’’ referred to in the 
Rust case was nothing more or less than a motion, as was 
the case in the Stevirmac case, 245 U. S. 210, 38 S. Ct. 116, 
where the Court said that the proceeding to set aside the 
original judgment (motion) is in effect an independent ac¬ 
tion and the judgment thereon final and reviewable. Both 
of these cases are authorities that support our contention. 

We believe that probably the most important authority 
in this matter is Zadig v. Aetna Life Insurance Co., 42 F. 
(2d) 142. There the District Court refused to consider a 
motion to vacate an order dismissing the cause. The Dis¬ 
trict Court, believing he had no jurisdiction to vacate the 
order, refused to consider the motion on its merits. In the 
syllabus it is said: “An order denying a motion to vacate 
order dismissing cause was a final appealable decision.” 

And in the opinion written by Judge Leabned Hand, 
with Judges Chase and Mack, it is said: 

“In the view we take a question arises of the ap¬ 
pealability of the order denying the motion to vacate. 
However, it appears to us a ‘final decision’; it once and 
for all determined the plaintiff’s rights and left noth¬ 
ing further open to him but to renew the motion before 
another judge who in ordinary course would and per¬ 
haps must follow the decision of the first judge.” 

We believe that the Court would be justified in follow¬ 
ing the rule laid down in American Brake Co. v. New York, 
Rust v. United Waterworks Co., and in Zadig v. Aetna Life 
Insurance Co., all cited above. 

The assurance by counsel for the appellee that there 
is a conclusive presumption that the lower court had juris- 


diction when he made the order dismissing the case, not¬ 
withstanding his own motion questioning the jurisdiction 
by attempting to quash the service, seems to us too assured 
for safety, particularly if we look into the cases he cites in 
support thereof. Let us look at Applegate v. Lexington & 
Carter Co., 117 U. S. 255. This was a case where construc¬ 
tive service was had in an action filed in 1798. The decision 
is dated in 1884. In the original case filed in 1798 service 
by publication was had on certain defendants. In making 
proof, no proof of publication and posting of the notice as 
required by the statute was shown. The case really turned 
on the definition of “ancient documents.’* The plaintiffs 
offered evidence outside the record to prove the fact that 
the order was published in the Kentucky Gazette, as re¬ 
quired by the statute. These ancient newspapers showed 
the publication of an order of court. The Supreme Court 
used this language: 

“After the lapse of more than eighty years proof 
not of record of these facts was clearly impossible. The 
fact therefore that after the lapse of so long a time the 
plaintiffs were able to show that the order of the court 
had been obeyed, by its publication in a newspaper, 
was persuasive evidence that the other requirements 
of the order had also been performed.” (Italics ours.) 

So it is seen that the Court did not particularly rely on a 
presumption of law but on the facts of the evidence that was 
offered before the trial court. We do not believe this cita¬ 
tion of authority bears out the dogmatic statement of the 
appellee. 

The case of Knowles v. Logansport, 86 U. S. 58, simply 
decides that “a return to a summons by the sheriff that he 
has served the defendant personally therewith is sufficient 



— 12 — 


without stating that the service was made in his county. 
This will be presumed.** 

The case went ahead to hold that the party might show 
that he was never served with the process notwithstanding 
the record. What then becomes of the conclusive presump¬ 
tion of jurisdiction? 

In the case of New River v. Roanoke Co., 110 Fed. 343, 
to quote briefly from the opinion: 

“• • # and it is, therefore, to be presumed, in the 
absence of evidence to the contrary, that the return on 
the execution in this cause, being without date, was 
made while the sheriff had a right to make it, and in due 
time.** (Italics ours.) 

In the instant case the challenge to the jurisdiction of the 
Court which the appellee claims to be presumptive now, 
was made by the appellee himself when the case was pend¬ 
ing in the trial court. 

We do not believe that these cases cited by the appellee 
answer Judge Stephens* inquiry whether or not this pre¬ 
sumption is “conclusive.** 

As to Rule 41(b) cited in oral argument by the appel¬ 
lee, may we call attention to pages 10 and 11 of our brief. 
Even a casual reading of 41(b) should convince the Court 
that where an attack is pending on the jurisdiction of the 
Court, as in the instant case, a judgment rendered would 
not be on the merits. 

In conclusion, we must again call the Court’s attention 
to the admission of the appellee (page 8, our brief) that the 
motion to quash the summons on the appellee “was pend¬ 
ing when the complaint was dismissed on the motion of the 
defendants Snyder and Clark.” We cannot believe the Court 
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will consider that we are straggling over a trivial matter. 
We have $45,000.00 at stake. We believe that res judicata 
should be based on something more tangible than what is 
presented here. 

Respectfully submitted, 

Wesley E. Disney, 

Attorney for Appellant . 



